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Overview:  Summary Judgment and Trial

Judge or Jury?

Summary judgment is a device for making decisions in cases without having a trial.  One result of granting a summary judgment is that the case is decided by a judge, not a jury.  Especially in the contexts of medical malpractice cases against doctors and lawsuits over allegedly defective products, some commentators claim that juries are irrational and out of control, citing cases involving large awards of punitive damages.  (Most of you have probably heard of the McDonald’s coffee burn case.)  Others cite empirical work suggesting that relatively few of these “outlier” awards are made, and when they are, judges usually reduce them significantly.  (You may not know that the plaintiff in the McDonald’s coffee burn case sued after McDonald’s refused to pay for $20,000 in medical expenses for extensive third degree burns, that about 700 other McDonald’s customers had suffered burns, that the jury found the plaintiff 20% negligent, or that the punitive damages award was reduced from $2.9 million to $480,000 by the judge and the case was settled for an undisclosed amount.)
So it’s worth thinking about the differences between judges and juries, and why parties and the potential decision-makers might think that a judge or a jury is to be preferred.   If you were the coffee burn plaintiff suing McDonald’s, would you want your case to be decided by a judge or jury?  If you were a representative of McDonald’s which decision-maker would you prefer?  Keep these questions in mind as you think about this assignment.

As part of your class preparation for the Overview of Procedure section on summary judgment and trial, think about the following questions from the perspective assigned to your small group

 Plaintiffs

1)  How do judges & juries differ?  Consider:

· How does someone become a judge?  A member of a jury?  Given the differences in the way someone becomes a judge or a jury, how are judges and jurors likely to differ in terms of demographics?

· At the trial level, how many judges typically are involved in deciding a case?  How many jurors?

· What decisionmaking process do judges and juries follow?

· Any other factors you think are relevant

2)  When might these differences between juries and judges make a difference in who wins a lawsuit?

3) As a plaintiff, why might you prefer one over the other?  

Defendants

1)  How do judges & juries differ?  Consider:

· How does someone become a judge?  A member of a jury?  Given the differences in the way someone becomes a judge or a jury, how are judges and jurors likely to differ in terms of demographics?

· At the trial level, how many judges typically are involved in deciding a case?  How many jurors?

· What decision-making process do judges and juries follow?

· Any other factors you think are relevant

2)  When might these differences between juries and judges affect who wins a lawsuit?

3) As a defendant, why might you prefer one over the other?  

Judges

1)  How do judges & juries differ?  Consider:

· How does someone become a judge?  A member of a jury?  Given the differences in the way someone becomes a judge or a jury, how are judges and jurors likely to differ in terms of demographics?

· At the trial level, how many judges typically are involved in deciding a case?  How many jurors?

· What decision-making process do judges and juries follow?

· Any other factors you think are relevant

2)  When might these differences between juries and judges affect who wins a case?

3) As a judge, why might you prefer to decide a case rather than let a jury decide it?

Juries

1)  How do judges & juries differ?  Consider:

· How does someone become a judge?  A member of a jury?  Given the differences in the way someone becomes a judge or a jury, how are judges and jurors likely to differ in terms of demographics?

· At the trial level, how many judges typically are involved in deciding a case?  How many jurors?

· What decision-making process do judges and juries follow?

· Any other factors you think are relevant

2)  When might these differences between juries and judges make a difference in deciding cases?

3) As a juror, why might you want to have the jury decide a case, rather than let the judge decide?  
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