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Progress Assessment Exercises

Lesson 6.  Inspections and Investigations

Answer the questions on the following pages. Your responses should be brief, yet contain sufficient depth to demonstrate your understanding of the issues and/or concepts involved.  All progress assessment exercises should be typewritten, well organized and clearly presented. You will be evaluated on the effectiveness and organization of your responses as well as on the substance of the content.  When you have finished, email your answers to the instructor.  You may also send them by US mail to:

Mr. Charles D. Treser

Department of Environmental & Occupational Health Sciences

University of Washington

Campus Box 357234

Seattle, WA 98195-7234

PROGRESS ASSESSMENT EXERCISE No. 6

	Name:
	
	
	Date:
	


1.
Compare and contrast the "administrative inspection", as it is authorized by the OSHAct in the OSHA Field Operations Manual, with the inspection as it is authorized by the FDA in the Food Service Sanitation Manual. 

2.
The U.S. Supreme Court did not become concerned with the administrative inspection until 1959. 

a.
Why do you think it took so long for someone to challenge the right of an agency to conduct an inspection without a warrant?  How did the public, until that time, view such intrusions into their privacy? 

b.
In 1959, in Frank v. Maryland, the Court upheld inspections as being reasonable under the fourth amendment to the Constitution.  This has now changed.  What is the current stance of the court with regard to the right of a government agency to conduct inspections?
3.
An inspection conducted with consent is valid. 

a.
What is consent? If a person says "yes" to a request to inspect, does that always make it free?  How could an official take away a person's freedom to consent? 

b.
Another important question is whose consent is valid.  For instance, if you were inspecting a restaurant: 

1)
Would the owner's consent be valid? 

2)
What if the restaurant is owned by a corporation? 

3)
What if the owner lived in Montreal, Canada? 

4)
Would the restaurant manager's consent be sufficient? 

5)
What if the manager does not speak English? 

6)
If the owner and manager are not at the restaurant, would you accept the permission to inspect from the chief cook? 

7) How about from the head waiter? 

c.
On the other hand, if you were to inspect an apartment complex: 

1)
Do you need the owner's consent? 

2)
Who can consent to the inspection of an apartment? 

3)
Who can consent to the inspection of the apartment's boiler room? 

4)
What if the apartment renter had complained about rats in the boiler room, can the renter consent to inspect there? 

5)
If there is more than one person occupying an apartment, do you need all the occupant's permission to inspect? 

6)
Can one occupant consent for all the others?

4.
The question of when, and on what grounds, a warrant should be sought is not always clear-cut.  Why? 

a.
If you wanted to inspect a restaurant would a warrant likely be granted: 

1)
If the place had not been inspected for 2 years? 

2)
If there had been an anonymous complaint about the cleanliness of the restaurant? 

3)
If you had inspected it 2 weeks ago and found it grossly unsanitary and wanted to re-inspect the place? 

4)
If the restaurant was in a blighted area? 

5) If you just felt that this was a good day to inspect that restaurant? 

b.
Do you have to seek consent from the person at the premises to  be inspected before a judge will issue you a warrant, or can you get a warrant for a surprise inspection? 

1)
What would be some of the factors, or grounds, on which a judge would base his/her decision? 

2)
In view of the material in this lesson, how would you handle the following situations? 

· What should you do if it is a private home which you need to inspect? 

· If it is a business establishment? 

· If there is an imminent public health hazard? 

· Should you ever "force" your way into the place to be inspected?  Why or why not? 

· Should you ever take the police along with you?

5.
Once you have a warrant, can the person at the premises refuse you access? 

a.
If you do not inspect the place because the person there refused to allow you to enter, should you report back to the judge?  What can the judge do about getting you into the premises?  Is the judge helpless once the person has refused?  If you do conduct the inspection, do you still need to report back to the judge?  When can you use the warrant?  How long is the warrant valid? 

b.
Could another sanitarian execute the warrant you obtained or could you use another sanitarian's warrant?  Do you have to take the warrant with you when you go to inspect?  How big of an area can you inspect under a warrant?  An entire factory?  Only the sewage treatment plant?  Only the toilet rooms?

6.
Neither consent nor a warrant is necessary to view something which a member of the general public could see.  This is the essence of the plain view inspection. 

a.
Which of the following are areas would normally constitute a "plain view" exception to the warrant requirement? 

· The dining area of a restaurant? 

· The restrooms of a restaurant? 

· The parking lot of a restaurant? 

· The kitchen of a restaurant? 

· The employee lockers? 

b.
Once you are where you may lawfully be, then you can view all things reasonably within sight.  You can peer across counters, over fences, and through windows.  Why? 

1)
Can you use binoculars? 

2)
Can you climb a ladder? 

3)
Does a plain view inspection give you any right to enter the property?  What if a neighbor invited you onto his property, could you stand there and inspect the adjacent property? 

4)
Could you climb a tree? 

5)
Is a plain view inspection as valid as a regular inspection by consent or a warrant?

7.
Regarding emergency inspections, does a complaint constitute an emergency? 

a.
Does a complaint about rats present an emergency? 

b.
How about a complaint about a food-poisoning? 

c.
Does it make a difference if the suspected food-poisoning is botulism or Clostridium perfingens? 

d.
Is a toxic chemical spill an emergency? 

e.
What if no one is threatened by the spill? 

f.
Would suspected burial of hazardous wastes in a landfill be an emergency?

8.
The Federal exemptions to the warrant requirement for alcohol, firearms, and mine safety inspectors is a legislative action.  The sanitarian needs to know that such an exemption is possible and if he has it. 

a.
Why were these exemptions permitted? 

b.
Shouldn't the Fourth Amendment apply equally to alcohol, firearms, and mine safety inspections?  Why or why not? 

c.
Could a state also create such an exemption?

9.
Assuming a state statute established a comprehensive and predictable inspection scheme for a program, which of the following environmental programs deal with operations which are so pervasively regulated that they may qualify for the exemption?  Explain why you answered the way you did for each program area. 

a.
The food service operations at restaurants? 

b.
Sanitary landfills? 

c.
Mobile home parks? 

d.
Day care centers for children? 

e.
Sewage disposal plants? 

f.
Stationary air pollution sources? 

g.
Swimming pools? 

h.
Nursing homes?
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