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INTRODUCTION
Achieving the Right to Live in the World

Americans with Disabilities and the Civil Rights Tradition

LESLIE FRANCIS AND ANITA SILVERS

SEEKING THE RIGHT TO BE IN THE WORLD

Writing two years after the passage of the 1964 Civil Rights Act, Jacobus tenBroek, $.].D.,
Harvard; J.D., University of California, professor at the University of California, began an
article for the California Law Review by observing: “nothing could be more essential to
personality, social existence, economic opportunity—in short, to individual well-being
and integration into the life of the community—than . .. the public approval, and the
legal right to be abroad in the land.™

To be denied this right, or to experience the ire of others because one exercises it, invites
the direst disadvantages segregationist policy inflicts on those whom it isolates. Accus-
tomed himself to being denied access to the civic and commercial infrastrucrure because of
his blindness, and often himself deprived of the right to be in the world, tenBroek was pro-
pelled throughout his career by the ambition to secure equality. His writing teems with
illustrations of the growing national commitment to desegregation and equal opportuni-
ties for minorities, and the article is infused with the emancipatory optimism of the period.

Yet in 1966 Professor tenBroek himself had no legal recourse when he was precipitously
and arbitrarily denied carriage on a train or plane for which he had purchased a regular
ticket. Nor did he have a legal remedy when restaurants declined to serve him, or banks
refused to let him deposit his money. Despite his accomplishments and inarguable compe-
tence, he expected to be held the responsible party if, in traversing the university campus,
he fell into any open pit left by a repair crew or was injured in a collision with a campus
vehicle. For, in virtue of his blindness, Professor tenBroek, founding president of the
National Federation of the Blind and editor of The Braille Monitor, suffered an attenuation
of the right to be in the world.

Soin 19606, in the carly days of an unprecedented era of liberation brought by new civil
rights laws to previously marginalized groups, tenBroek probed to see whar protections the
law offered people who, on the basis of their disabilities, encountered inferior treatment in,
and even segregation from, the civic and commercial worlds. The disabled lacked the civil
rights protections afforded women and minorities by the Civil Rights Act of 1964. But
beyond the lack of civil rights protection, tenBroek observed, people with disabilities
lacked critical legal support in their efforts to negotiate the world. He asked:

Does the law assure the . . . disabled, to the degree they are . . . able 1o take ad-
vantage of it, the right to leave their institutions, asylums, and the houses of their
relatives? Once they emerge, must they remain on the front porch, or do they have
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the right to be in public places . . . and to receive goods and services

in. .. places of

public accommodation? . . . What are the standards of care and corjduct, of risk and
liability, to which they are held and to which others are held in respect to them? Are

the standards the same for them as for the [nondisabled)? (tenBroek,

p- 842)

In the next four pages, tenBroek adduces statute after statute and cabe after case to learn
whether the law of the time acknowledges that people with disabilities have a right to be in

the world: integration is “the policy of the nation” (tenBroek, p. 847)|.

.. but it is widely

disregarded by courts. A principal explanation is the erroneous attitudes of actors within
the legal system: “jurors are almost entirely ablebodied (blind people| are excluded from

jury service), and the judge has sound . . . limbs, fair enough eyesight

and, according to

counsel, can hear everything but a good argument.” Drawing only from their own ex-
perience and ignoring the perspectives of people with disabilities, “The judge or juror . . .

provide . . . a standard of reasonableness and prudence . . . including‘
erroneous imaginings about the nature of . . . disability.” (tenBroek, p.

some often quite

17)

For the nondisabled are situated very differently from the disabled, tenBroek reminds
us. Their “basic rights of effective public access have been long established and newly vin-
dicated.” (tenBroek, p.848) He then observes thar, in sponsoring and affirming the 1964
Civil Rights Act, both President Johnson and the Supreme Court dedared that denying
equal access to public facilities to any group of citizens was a moral and social wrong and a
burden on commerce. Although the protection the Civil Rights Act |offers explicitly is
against discrimination based on race, color, national origin, sex and religion, tenBroek sup-
poses that being in the world is a human right, pertaining to all persons who are members
of the community. Therefore the legal system must evolve to acknowled ge the right of the

disabled to access public facilities equitably. People with disabilities ar

e human persons

with community membership, he says, yet they are frequently subjected 'to arbitrary action

and are for the most part without legal redress when turned away from

trains and planes,

travel, lodging, rental housing and “from bars, restaurants and places of public amusement,
from banks to rent a safety deposit box, from other kinds of banks to give a pint of blood,

and from gambling casinos.” (tenBroek, p- 851)
Other public policy approaches to disability outside of the civil righ
predate tenBroek’s powerful discussion and continue in effect today. The

ts paradigm both
United States tax

code contains an additional personal exemption for blindness, amounting to $850 in
1999, included on the theory that personal subsistence costs are higher for the blind.2
Social Security provides two quite different benefit programs, both, hpwever, rooted in

the assumption that people with disabilities cannot work. Disability

'

benefits (SSDI)

replace work-based income; disabled individuals are eligible to receive disability bene-

fits if they qualify for Social Security by having met income thresholds
and if they accumulated ar least twenty of these quarters within the ten
became disabled. (These requirements are reduced proportionately for
Individuals qualify as disabled if they have a disability that is expected to

ot forty quarters,
years before they
ounger workers).
ast (or has lasted)

at least one year, or to result in death, and that prevents them from doi?g any substantial

gainful work. Benefits are based on a formula that reflects average earni
individuals who are receiving disability become eligible for Medicare
months.? The justification for Social Security disability benefits paralld
ment benefits: those who are no longer able to work should have access t
ment as a form of insurance “carned” ar least in part by their earlier pa
workforce.

ngs and age; and
benefits after 24
Is that for retire-
income replace-
reicipation in the
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The second Social Security program, Supplemental Security Incon}e (SS.I), is an
income supplement for certain low-income, q@gorica}ly needy persons, mcludmg thqse
with disabilities.* Unlike Social Security disability, SSI is fully xTee(%-l.)ased. To qualify, dis- -
abled individuals must fall below very strict asset ($20.00.fo.r an individual and $3000 for a
couple) and income ceilings ($500 per month for an 1ndfv1dllal fmd $750 pe: month for a
couple). Legal resident aliens who arrived in the United States after August, 1).96, arejm'cl-
igible for SSI unless they meet the requirement of fo.rt).' work c.ll{arters to qualify for Social
Security. SSI is a “welfare” program, justified as providing a minimal safety net ff)r the cat-
egorically needy. As such, it has been criticized by .o;.)poncnts of welf?ire, whq see it as p‘aFer—
nalistic and encouraging of dependency; this crit1c1s.m played a major role in the dcc1sx'on
to exclude legal immigrants from SSTif they arrive(.i in the. U-rflted St.ates after the effecrive
date of congressional welfare reform. Whatever their p!agsnblhty against welfarc programs,
however, it is important to recognize that these criticisms are xflapp‘roprmtely dnrcc'tcd
against the income insurance or tax programs, which at least begin with the assumption
that disabled people formerly or presently earn income. . .

As the civil rights paradigm developed, particularly after passage of the Amerlcjans WIFh
Disabilities Act (ADA), critics of these older approaches claimed that they were inconsis-
tent with the civil rights ideal. In law, this criticism took the for‘m of Cfases contending that
individuals could not both claim the protection of the AI?A in their struggles for equal
opportunity, and at the same time seek the protection of dl\sab}hty bcn_eﬁts: Hgv.vever, .the
United States Supreme Court recently held that ADA and Social Security disability claims
are not inconsistent, at least if the claimant can explain why sbe was both unable to work
given the opportunities available to her and able to work with reasonable gccommoda—
tions.’ Nonetheless, as the discussions in this collection indicate, there remain deep tlen—
sions between the view of disability discrimination as a civil rights problem, and the view

of disability discrimination as a social safety net issue.

THE CIVIL RIGHTS TRADITION: EXTENDING PROTECTION
FROM NONDISABLED TO DISABLED PERSONS

Attempts to amend the 1964 Civil Rights Act to gain explicit recognition for the ri;gJ:t of
people with disabilities to be in the world began in the 1970s, lt{ut all Sl:l('ih und.er‘t <ings
were defeated. The reasons were both political and conceptual, with tradmon.al cwlll nghts
groups joining the usual opponents of government r7egL‘11:jlt|o'n to block addmg disability
discrimination to the list of offenses against citizens’ civil rights. Representatives of. the
groups protected under earlier legislation feared opening it to am.endments tbat might
weaken it.® They also resisted increasing the numbers of groups enn‘tled to -SP€C1211 protec-
tion against discrimination because they did 1ot want to compromise the interests of thce{
originally protected groups by diffusing t‘he focus of antidiscrimination enforcement an
enlarging the number of persons eligible for compensatory programs. | ‘

Further, many people found it objectionable, and even ;1b5k.1rd, to eq.uate thc sgc.ial
isolation experienced by people with disabilities with the historical exclusn(?n of individ-
uals on the basis of race, color, national origin, sex and religion. Representatives of groups
traditionally disadvantaged on the basis of these Chﬂr’d.C(Cl‘lSﬂCS often simply coutjd 1;0(
conceive that people with disabilities were simi].arly n_ustreate(‘{,. for they suppo:‘ie .t‘mtf
people with disabilities were naturally dcﬁcient in rhc'lr capability 0 gla:e’gg(? ;m i,)‘
opportunity. That is, they thought of the dlelblC.d as hel.ng natu.ral]y limited rather than as
being artificially limited by arbitrary and prejudiced social practice.
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To make disability a category that activates a heightened legal shield agaist exclusion,
it was objected, would alter the very purpose of legal protection for civil righits. For doing
so inevitably would transform the goal from creating opportunity for socially exploited
people to providing assistance for naturally unfit people. Some even took as definitive of
the disabled the selfsame attriburions of incompetence they had always déemed biased
when applied to women and racial minoriies.

Similar reasoning brought into question Congress's authority to force compliance with
measures that protect people from socially imposed disadvantage on the basis|of disability.

Congress can abrogate a state’s Eleventh Amendment immunities only as empowered by

the Fourteenth Amendment, from which issues broad power to remedy discrimination
and prevent future discrimination. But when disability is defined as impairment-related
dysfunction and equated with being biologically deficient, weak and incompetent, the
inferior economic status and powerless political position of the preponderance of people
with disabilities appear to result from their personal limitations, not from the kind of arbi-
trary and irrational discrimination which warrants intervention in the name of the consti-
tutional guarantee of equal protection.

To understand disability in the former rather than the latter way suggests that the right
to be in the world is an entitlement to assistance that disabled people need in ¢rder to par-
ticipate in civic and commercial activity instead of a claim for eliminating arbitrary barriers
to access. Bur the Fourteenth Amendment in no way entitles people to get help because
they have corporeal or cognitive deficits. To identify disability with ill-health and defi-
ciency undercuts the propriety of construing access for the disabled as equal protection for
civil rights. Consequently, those who thought about disability in this medicalized way
doubted the appropriateness of invoking Congress’s Fourteenth Amendment anforcement
powets to safeguard people with disabilities.

A further complication was that some of the affirmative measures required to remedy
the effects of discriminatory practices were not encompassed by traditional civil rights
standards. These included such concepts as the removal of barriers caused by ithoughtless
architectural and transportation design, and the provision of information through alterna-
tive media and adaptive modes of communication. Civil rights advocates had traditionally
emphasized the similarities of excluded people to the dominant class and obscured their
differences in order to highlight the arbitrariness of their exclusion. But to be integrated,
people with disabilities require that their differences be acknowledged and accommodated.
The difficulty was, then, how to square this need for acknowledgment with thq traditional
civil rights goal of equal opportunity.

So it seemed to some that, as the United States Commission on Civil ights pro-
nounced in 1983, “[h] andicap discrimination and, as a result, its remedies differ in impor-
tant ways from other types of discrimination and their remedies.” From the k)erspcctive
of the then-prevalent politics of homogenization, religious bigotry, racial segregation
and sexism manifested themselves primarily in prohibitions against the admission of the
practitioners of minority religions, people of color and women to desirable pragrams and
positions. At the time, it was thought that simply purging practices of these prohibitions—
opening the doors of schools to children of all races and the doors of wo kplaces to
employees regardless of sex—would result in members of these groups whose achievement
heretofore had been limited becoming integrated into the pracrices of existing ipstitutions
and thereby being launched toward success. Thus, people whose race or sex previously dis-
advantaged them would come to be perceived as not importantly different from|the proto-
typically productive citizen.
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But that perspective did not equally envision that boosting the Wfirmth of rhe. invi.tati(?n
to participate would successfully integrate an‘d eventually ho.m()gemze Peoplc with dlsabll-
ities. For it is one thing to effect integration simply by repealing the ordms.mccs that require
certain kinds of people to use the back door, but it might scem o be quite another when
integration requires constructing ramps, instead of or in addm.on to stairs, up o Fh.e dgor.
Similarly, it seems one thing to require that no one be (ie{lled f.ull socufl participation
because her spoken English bears the accent of ;{Ank)n‘U.S. national origin, but quite
another to require that full social participation be effected for people YVhO cannot spe.ak, or
hear, at all. Integrating persons of the first sort appears to mean 'nothmg. more than ngnor-
ing their differences when they practice everyday speech, while incegrating persons o the
second sort appears to involve supplementing everyday speech by providing an interpreter
Wh(I)nS;irrl;‘, even had it been granted that practices prohibitive to the disabled are usually
arbitrary, the general thrust of remedying these exclL}sions was suPp(.)sed. to be o.f an order
different from the remedies needed to repair or forestall .dlnscnmu.lanon against other
groups. One question was whether accommodating a disability rcqulres.;lfﬁrmatwc;tep;
and consequently calls for public and private effort that e)'(crffe.ds the smelc reme )i[o
being tolerant of difference. A further issue was whether p'rol.nblt.x ng segregation and exclu-
sion of the disabled, who by definition are uncommonly limited in thglr ability to perform,
would require fundamental alteration of the purpose and nature 9f cox;nmogplacc prac-
tices. Would, for instance, nondiscrimination demand that cognitively lmp;ure:d'workers
be employed side by side with normal ones, and would doing so dcvasrr}t.c the Cﬁ'.lcleflt pro-
ductivity that defines commercial aims, thus fundamentally C'Olnpr()mlSlng the msntu.non
of work? A remedy like this could not help but seem excessive to someone yho ,bellew?s
that efficiency is paramount, much less to someone who believes that.an x‘ndlwdual? cogni-
tive impairment naturally disqualifies that person from useful pursuit of opportunities for

self-support and social advancement.

BUILDING LEGAL SAFEGUARDS AGAINST DISABILITY DISCRIMINATION

Of course, from the transformative standpoint brought abourt by the past two (.iec.adest of
the politics of difference, it now is clear that repairing a long hlstorx f)F discrimination
against any group requires changes in institutions that den)./ Tecognition to people by
neglecting their differences. Equality calls for adjustment to dlf'Fercnce, not just tolerance
of it. Howevet, for the quarter-century that followed the Civil Righ ts Acthof v'«l.u'ch _]ag‘obgs
tenBroek had such high hopes, few provisions to relieve people with dlsabllltlcs of t»hcxr
exclusion from the opportunities made available to evcrybody. else were 1.ntcg~ra.1tcd into
comprehensive legislation aimed at safeguarding lhem alqllg with other mu'\on[le& (The
Fair Housing Amendments Act of 1988, 102 Stat. 1619, is .a notable exc‘epnon.) Insre:(ld,
their protections against discrimination were ﬁwhlir]:fd mainly by cnacting or amending
¢s pertaining solely or principally to the disabled. ‘ )
Smtltll':\goprtant lavi of rzis kPind ili)Clll)(IIC the Architectural Barric?rs Agt of 1968, 82 Stat,
718; the Rehabilitation Act of 1973, 87 Stat. 355; the liducatlo.n. tor /\“ Hzmdncappe.d
Children Act of 1975, 89 Stat. 773; the Developmental Disnbilmc.s '/\.sstsl_'ancc ;UIJ Bill
of Rights Act Amendments of 1975, 89 Stat. 480; the Votixjg Acccssnbdtty for ‘ch(e Elderly
and Handicapped Act of 1984, 98 Stat. 1678; and the Air (,n‘mer Access Act of 19806, l,OU
Stat. 1080. Section 504 of the Rehabilitation Act was considered the most far-reaching
provision against discrimination. Embedded in a multipronged legislative program meant
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to resituate people with disabilities by facilitating their getting work, Section|5

04 enjoined

recipients of federal funds against excluding such individuals: “No otherwise qualified
handicapped individual . . . shall, solely by reason of his handicap, be excluded from the
patticipation in, be denied the benefits of, or be subjected to discrimination under any

program or activity receiving federal funds.”®

What these laws have in common is a delineation, either implicitly—as in the Architec-
tural Barriers Act—or explicitly—as in the Rehabilitation Act, of the minotity of people
they are targeted to protect. Originally, the Rehabilitation Act defined the “A andicapped”
people it benefited as: “Any individual who (a) has a physical or mental disability which for

such individual constitutes or results in a substantial handicap to employment

and (b) can

reasonably be expected to benefit in rerms of employability from vocational rehabilitation
services.™ In 1974, the act was amended to define a person with a disability as someone
who satisfies the following disjunctive test: (a) has a physical or mental impairment, (b) has
a record of such a physical or mental impairment, or (c) is regarded as having such a physi-

cal or mental impairment.!0

A year earlier, in 1973, Sections 503 and 504 had been included in the Reéhabilitation

Act. Section 503,29 U.S.C. § 793 (a), specifies that holders of federal contracts

in excess of

$10,000 “shall take affirmative action to employ and advance in employment qualified
individuals with disabilities.” Section 504,29 U.S.C. § 794 (a), provides for “Hondiscrimi-
nation under federal grants and programs.” It directs that: “No otherwise qualified individ-

ual with a disability in the United States . . . shall, solely by reason of ha

ndicap, be

excluded from the participation in, be denied the benefits of, or be subjected to discrimi-

nation under any program or activity receiving Federal financial assistance of
program or activity conducted by any Executive agency.”

under any

Although these provisions were groundbreaking at the time the Rehabilitation Act

incorporated them, they had much less strength and scope than the civil rights
time offered women and minorities. Section 504 prohibited discrimination “so
son of .. . disability,” which ar least suggests that disability discrimination id

laws of the
lely by rea-
acceptable

when conjoined with other kinds of bias. In 1986, the National Council on the Handj-

capped observed that while public policy aimed at eliminating discriminat

on against

other groups generally, the Rehabilitation Act attacked disability discriminatiop per seand

prohibited it only “when it is found in a pristine, isolated, unadulterated form.’
Moreover, the means required to remedy discrimination, such as the remova

13

of barriers

and the provision of reasonable accommodations, were described only in the implement-
ing regulations for the Rehabilitation Act' and thereby were subject to challe nge as out-

side the statutory mandate. The first federal disability rights law that explicig
making reasonable accommodarions to people’s disabilities is the Fair Housir
ments Act of 1988.13

As for scope, only federal contractors and other recipients of federal money
hibited from discriminating. Further, the Rehabilitation Act does not give vict
ability discrimination a private right of action, and only very rarely did the feder
charged with enforcement do anything more in response to complaints than issu
The absence of effective enforcement and the indifference of many covered

ly requires
g Amend-

were pro-
ms of dis-
al agencies
e findings.
entities to

compliance with the Act are evidenced by the pervasive disregard of Section 503 require-

ment, 29 U.S.C. § 793 (a), that employers receiving federal funds act affirn

atively to

employ and promote people with disabiliries: almost all universicies developed affirmative

action plans for women and minorities, but almost none have such a plan on file
with disabilities.

for people
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Finally, the Rehabilitation Act, in all .its. sections, concentrates onvprovid(iin'g(\i/ocad(cimal
rehabilitation through individualized trammg,.rchal?llltz?t.l(?n cqunselmg, anf 11.11. epen lcx?t
living and support services to individuals with Fllsabllltlfis, in qrder_ to ac‘x. 1tat§ their
employment and economic self—sufﬁc.iency. I)nclus.xon and integration into SOLIICWA (})lr? 'j
secondary goal. Thus, the Rehabilitatlo[} Act’s main e{npham.s is helping pc}(jp ﬁ W.lt’ dis
abilities overcome their person;l lig}itc;mons, not helping society overturn the limitations

i ice imposes on the disabled. -
blasl:c:lft:'jli:;irlln:eipcct both to drawing the disabled unc‘ler the shield of the .Civil Rllghts
Act and to achieving the equivalent of civil rights protection Fhrough other kmf:{s og dalwsl,
the disability community turned toward the idea of de{elop}{lg a comprehe?‘swle\ll B cral
statute aimed at forbidding discrimination based on disability. In 1986, the Nationa
Council on the Handicapped, a federal agency, published Zoward Ina'ependen'ce, a report
that recommended provisions such a law should include and gave the prospective sFatute a
name, “The Americans with Disabilities Act.”!4 Subseguemly, the council drafted its O.WS
bill and had it introduced into the 100th Congress in 1988, but the Congress expire

i i ing taken. . .
wu}S:LZEZ&Z?:hZiHL there was call for greater political visibility. 'l’housanc.is of Ameri-
cans with disabilities lobbied their federal representatives, a.nd many engaged in pro-ADA
civil disobedience.'> Disability groups not normally in alliance forged a strong co:ahno‘n
and courted the civil rights leadership. Such organizz}tions as t.he Leadership (,(mfcircn};,e
on Civil Rights and the American Civil Liberties Union C(mtr.xb.ut?d lead personne who
worked full time on securing broad-based support to extend civil rights protection to the
disabled.'® ) . .

A revised bill was introduced in May 1989. Testimony in support of the bill pla)fed
upon two main themes. One was reducing the ﬁFty-seven-bllllon—dollar cost to .the.nat‘lon
of disability benefits paid out to people who could become pr(;)tiu.ctlvc taxpayers lfdlS(f[‘lm-
ination no longer kept them from the employment rolls.'” lh'xs potfantml outcome w‘z:s
portended by a Harris Organization survey, which found two thirds of unemployed Y\gor -
ing age individuals with disabilities wanted to work but could not ﬁnd' em!)loymcndt.h

The second major theme evidenced in the testimony deplo-rcd tl.]e 1r.rf1t.10n:1{ an larvn.']-
ful segregation that pervaded the experience of Americans with dlsabxl}tles. bxanl)p es in
congressional committee reports cite an individual banned from an auction house because
she used a wheelchair and was deemed disgusting to look at, children with Dow:1 syn-
drome denied admission to a zoo so as not to upset the chimpanzee, a wormnan with al;t]lrl—
tis denied a job at a college because the trustees believed “normal‘st‘udems sh(.)uldnr see
her,” and a woman fired from a job because her son had A.IDS.” Sharon Mls.tler, who
helped to coordinate nationwide ADA advocacy, rccallcd' “being refused service in rcsraui
rants and theaters because [ was a fire hazard, dehydrat.mg $0 rhat I could go to §chf)o
because my chatr wouldn't fit into the bathroom, being kicked off alrpla’r,l‘c;s), being directly
told “We don't want you people next door or on the bus or on the street. A

After several amendments and two conferences to reconcile differences in the House

and Senate versions, the House approved the final version on July 12, l‘)“)(), by a vote of
377 to 28. The Senate approved the act on the following d.ay, by ?l to 6. Or.l July 26t}h,
1990, President George Bush signed the Americans with Disabiliries Act, stating ch'.ar~t e
nation was “taking a sledgehammer . . . to a wall which has, for to(? many generations, se[;]—
arated Americans with disabilities from the freedom they could glimpse, but not grasp.

Americans with disabilities had achieved what they hoped would prove a legal rem‘cdy

against abrogation of their right to be in the world.
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THE AMERICANS WITH DISABILITIES ACT

Although achieving the right to be in the world was the primary goal of advocates for dis-
ability rights, the Americans with Disabilities Act as enacted was multipurppsed. Indeed,
Congress enumerated nine separate findings in support of the act. Grouped thematically,
the aims of the act included eliminating arbitrary prohibitions against being in the world,
ending inequality of opportunity, and reducing the costs to the United States of unneces-
sary dependency. While not necessarily incompatible, these aims do not always point in

the same direction, and the strains among them have become increasingly significant over

the ten years since passage of the ADA. ‘
More specifically, Congtess, in passing the ADA, found that over 43 millio:n Americans
had at least one disability, and that the number was increasing as the pop?lation aged,
42U.S.C. § 12101 (a) (1). In support of achieving being in the world, Congress noted the
historical segregation of people with disabilities, (a) (2); the discriminatory effects of archi-
tectural, transportational and other barriers, (a) (5); the inferior educational ahd economic
status of people with disabilities, (a) (6); and the various ways in which people with disabil-
ities have been treated as a “discrete and insular minority,” (a) (7). In support; of achieving
equal opportunity, Congress observed that people with disabilities have contiriued to expe-
rience discrimination in critical areas such as voting or employment, (a) (3); that they
encounter unequal opportunities in public benefits, (a) (5); and that, unlike ¢ther victims
of discrimination, they frequently have no available legal means to address such discrimi-
nation, {(a) (4). Finally, Congress observed that “the continuing existence of unfair and
unnecessary discrimination and prejudice . . . costs the United States billionsiof dollars in
unnecessary expenses resulting from dependency and nonproductivity,” (a) (4). The next-
to-last finding summarized all three of these basic aims: “the Nation’s proper goals regard-
ing individuals with disabilities are to assure equality of opportunity, full participation,
independent living, and economic self-sufficiency for such individuals. . . .” (d) (8).
Toward these ends, the ADA pursues three major strategies. Title I addresses inequality
in employment, Title II, inequality in public services, and Title IiI, inequality in services
and accommodations offered by private entities. In addition to the general statement of
purpose just described, some critical further elements are common throughbut all three
titles. Most importantly, “disabilicy” is defined to include “a physical or mental impair-
ment” that substantially limits at least one “major life activit[y],” a record of ha?ving such an
impairment, or being regarded as having such an impairment, 42 U.S.C. § 12102 (2).
Specifically excluded from the definition of disability, however, are illegal drug use, 42
U.S.C. § 12210; homosexuality, bisexuality and tranvestism, 42 U.S.C. § 12211 (a) (b)
(1); and compulsive gambling, kleptomania, or pyromania, (b) (2). Individ ‘als are pro-
tected from retaliation and coercion for asserting their rights under the act, 42 U.S.C. §
12203. Individual choice is specifically respected; no one may be required to acrept accom-
modations or other rights under the act, § 12201 (d), unless they choose to io so. Attor-
neys’ fees are available for prevailing parties in proceedings under the act § 112205, and
alternative dispute resolution is encouraged for resolving disputes, § 12212. Fiﬁally, the act
§ 12212 claims to abrogate state sovereign immunity from suits seeking any remedies
available against private entities under the ADA.
Title I of the ADA, the employment discrimination title, balances equalityl of employ-
ment opportunity against costs of accommodation to employers in a comprontise that has
proved controversial, as many of the articles in this collection demonstrate. Title [ applies
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to employers with more than 15 employfte.s (b.ut not tbe l.Jnit.ed Stat.es, Illdiaxl.tfibe.s or cer-
rain private clubs), $ 12111 (5). It prohibits job c%lscrlrnmauon against qualified individ-
ual[s]” with disabilities, because of the disability, in terms and condltx?ns of .cmployn'wnt’;
An individual is “qualified” by virtue of his or her ability to perform ‘esssntlal functions
of the job, with or without accommodation; however, the employer’s JU‘dngI.]tS as to
essentiality are critical, particularly if they have been incorporated in a prior written Jf’b
description § 12111 (8). Prohibited “discrimination” includes pl'i.lCtiC'CS .thaf curtail equality
of opportunity, although once again there are employer-protective limitations. Employers
are required to make “reasonable accommodations” for people who can, asa rc-sult, succeed
on the job; examples of such accommodations include making facilities acccssﬂ?‘le, restruc-
turing work schedules and providing readers or interpreters, § 12111 (9). But reasonab}e
accommodations” do not include actions of “significant difficulty or expense,” measured in
terms of costs of the accommodation, financial resources of the facility at issue and finan-
cial resources of the employer as a whole, § 12111 (10). The Interpretive Guidance issued
by the Equal Employment Opportunity Commission (which indicates the commission’s
positions but does not have the legal force of regulations) recommends that cmploycr and
employee use a problem-solving approach to work out which employment practices would
afford the disabled employee opportunities to perform on the job thac are equal to those of
a similarly situated nondisabled employee.?* As several of the contributions to this volume
indicate, there has been ongoing tension over the meaning of reasonable accommodations.
One source of the tension has been the multiple goals of the ADA itself: whether the goal
of reasonable accommodation is to achieve work in the world for people with disabilities,
or whether it is principally to “level the playing field” between the disabled and the nondis-
abled. On the former view, the ADA is an affirmative action statute, aimed to further the
right to be in the world of work. On the latter view, however, the ADA is a nondiscrimina-
tion statute, simply requiring employers not to erect unjustified barriers in the path of
opportunities for people with disabilities.”? Another source of the tension has been how to
balance opportunities for the employee against expenses for the employer.

Title I1 of the ADA prohibits discrimination in publicly provided services, activities or
programs. It parallels Title I in requiring reasonable accommodations for individual§ \fvbo
are “qualified” to receive the public services, in the sense that they meet essential eligibility
requirements, with or without reasonable accommodation, § 12131 (2). And it has gener-
ated controvessies similar to those that have arisen under Title I. In addition, Tide II sets
out quite specific standards for public transportation, § 12141-12165, surely a critical
aspect of the right to be in the world for people with disabilities.

Finally, Title I of the ADA governs public accommodations provided in the private
sector. Unlike the other major sections of the ADA, Tide I affords protections that are
not limited to “qualified individuals.” Instead, Title I11, § 12182, requires nondiscrimina-
tion “in the full and equal enjoyment of the goods, services, facilities, privileges, advan-
tages, or accommodations of any place of public accommodation.” This requires the
provision of goods and services in “the most integrated setting appropriate to the needs of
the individual” and the opportunity to participate in mainstream activities even if separate
activities are also available. It specifically prohibits the failure to remove bartiers, the impo-
sition of eligibility criteria unless “necessary for the provision” of the goods or services, and
the failure to take steps to avoid excluding people with disabilities unless “taking such steps
would fundamentally alter the nature” of the good or service. Title I also has specific
accessibility requirements for new construction and for transportation serving the public.
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Even here, however, there are noteworthy, cost-motivated exceptions that|surely affect
being in the world: newly constructed and altered buildings of fewer than thtee stories are
not required to have elevators, unless they are shopping centers, shopping malls or offices
of health care providers, § 12183 (b); and over-the-road (that is, long-distance) buses are
not required to have accessible rest rooms if the result would be a loss in seating capacity, §
12186 (a) (2) (C). Despite these limits, Title 11I is the section of the ADA which affirma-
tively pursues the right to be in the world most directly, although as the chapter by Ruth
Colker in this volume indicates, it is not immune from criticism in this regard.

THE ADA IN THE COURTS

Not surprisingly, it took nearly ten years before the United States Supreme Court attacked
problems of interpretation under the ADA. In its initial decision interpreting the ADA,
the Court held that nonsymptomatic HIV infection is a “disability” under the ADA
because it interferes with a major life activity (reproduction), and that a denfal office is a
public accommodation under Title IIT of the ADA. The Court also concluded that a prac-
titioner’s judgment about whether treatment posed a health or safety threat was entitled to
deference only if it was objectively reasonable.?*

In five decisions in 1999, the Court addressed several contentious issués under the
ADA. The import of these decisions for persons with disabilities is mixed. First, the Cleve-
land decision held that an individual’s application for welfare-based disability benefits does
not preclude pursuit of remedies under the Americans with Disabilities Act; if the individ-
ual can show that although she or he was denied employment, and thus could not work,
she or he nonetheless remained qualified to work.? In an appropriate case, therefore, it is
possible for an individual both to claim the need for support because she was denied the
opportunity to work, and to assert that she was unfairly denied equal opportunity to exer-
cise her capacity to work.

Second, the Olmstead case challenged a state’s refusal to provide recommended commu-
nity placements for patients with mental disabilities. The state’s justification f:r refusing to

provide the placements was financial; because of limited funding, the statd contended,
requiring immediate community-based placements would “‘fundamentally alter” the
nature of state-provided services.?* The Court of Appeals had concluded that inwarranted
institutionalization was discrimination, and that in assessing the states “fundamental alter-
ation” defense, the trial court should weigh the costs of providing the two community-
based placements at issue in the litigation against the overall state mental hea:;h budget, a
comparison favorable to the plaintiffs since it was unlikely that the costs of two fommuniry-
based placements would radically alter the structure of state services. In rema ding to the
District Court, the Supreme Court agreed that it is discrimination under Title IT to fail
to provide recommended community-based services, but accepted a far ljss stringent
understanding of the fundamental alteration defense: “In evaluating a State’s findamental-
alteration defense, the District Court must consider, in view of the resources available to
the State, not only the cost of providing community-based care to the litigants but also the
range of services the State provides others with mental disabiliies, and the State’s obliga-
tion to mete out those services equitably.””” This language in Justice Ginsburg’s opinion
was joined by only three other justices; Justice Stevens would have supported the Court of
Appeals’ position,” and Justice Kennedy would have given more deference tp physicians
and state policy-makers, including a decision not to provide community-based placements
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at all.? Olmstead is an important recognition that the ADA opposes the segregation of
pcoplc with disabilities. On the other hand, disability rights advocates may find it a pyrrhic
victory if it results in increased difficulty for plaintiffs seeking to challenge chronic under-
funding of state services or if it signals that the Court is willing to take a generally broad
view of the costs and hardships that limit ADA requirements. Eva Kittay’s discussion, in
Part A below, is powerful testimony to the importance of the support that allows people
with disabilities to remain in their homes and communities rather than experiencing the
segregation of institutionalization.

The other three cases decided in 1999 significantly curtailed and confused the under-
§tanding of disability under the ADA. Unlike other civil rights statutes, the ADA requires a
threshold determination that an individual is disabled before he or she can claim the act’s
protection. Narrowing the understanding of disability will both limit the scope of the act
and could, depending on the form the narrowing takes, reconceprualize the act as being
nothing more than a reduction of dependency statute for individuals whose impairments
significantly compromise their competency. The three 1999 decisions point to an under-
standing of disability that insists on significant personal loss of capacities—what has been
called the “medical model” of disability**—and grants employers wide discretion in mak-
ing business decisions. If interpretation of the ADA continues in this direction, it will in-
creasingly function as a statute that balances limited opportunities against their perceived
costs. The discussions in Part B of this volume defend different approaches to defining dis-
ability, and the discussions in Part C explore whether cost-based limits are justifiable.

In Sutton, the principal case of the three defining disability, the plaintiffs challenged
United Aiclines’ vision requirements for pilots (uncorrected vision of at least 20/100). The
Court held that the Sutton sisters’ myopia should be assessed in its corrected rather than its
uncorrected state, and that they should be regarded as disabled only if, with correction,
they were unable to perform a major life activity such as working. Although they could not
meet United Airlines’ standard for pilots despite the fact of vision that was fully correctable,
the sisters could and did work as pilots for a United feeder airline, and so were not dis-
abled.*! The Court offered three reasons for this conclusion: the language of the ADA indi-
cates that its focus is whether a person is presently disabled; disabilities must be evaluated
on an individualized basis; and Congress’s statement of purpose in the ADA did not
include all of the people whose disabilities are sufficiently corrected to enable them to
function effectively. Indeed, the Court said, Congress’s escimate of the numbers of people
with disabilities (43 million in 1990), clearly indicates that Congress did not mean to
sweep the majority of Americans with corrected disabilities within the reach of the ADA 32

In a second decision handed down with Sutton, the plaindtf Hallie Kirkingburg chal-
lenged a refusal by Albertson’s to continue to employ him as a commercial tuck driver
because he had monocular vision. Albertson’s decision rested on a federal safety require-
ment; although waivers of rthe requirement became available, in fact, because of doubts
about whether the regulation reully was justified, Albertson’s did not seck a waiver for Kirk-
ingburg. Before his vision was properly assessed by Albertson’s, Kirkingburg had worked
for over a year without any vision-related difficulties; although he later received a federal
waiver, Albertson’s refused to rehire him. In rejecting Kirkingburg’s challenge, the Courr
first commented thae Kirkingburg’s monocular vision should not be regarded as a disability
unless it was a “substantial limitation,” judged on the basis of his ability to compensate for
the impairment.* The principal focus of Kirkingburg, however, was whether the plaineift
was “otherwise qualified,” and the Court held that Albertson’s was entitled to rely on a
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federal regulation in determining that he was not, without further inquiry into the reason-
ableness of the regulation or its application in the particular case.* Kirkingburg thus faced
a paradox: he was not disabled because of his ability to compensate for his lost vision in one
eye, bur Albertson’s was free to rely unquestioningly on a federal regulation that judged
individuals with monocular vision to be unsafe drivers. ‘

In the final decision, Vaughn Murphy challenged his dismissal from United Parcel Ser-
vice because of hypertension that exceeded federal safety regulations for truck drivers. The
Court held that whether the impairment—hypertension—substantially limited a major

life activity must be determined based on the quality of the individual’s life with mitigating . .

measures taken into account. Thus Murphy could be considered disabled only if, with
medication, his hypertension made him unable to continue working.3’ Unfortunately for
Murphy, although his hypertension was not controlled to the level that permitted him to
meet federal safety standards, it was sufficiently controlled to permit him to perform at
least some jobs, and so, the Court concluded, it did not interfere with the m4 jor life activ-
ity of working.

These decisions understand disability to be a property of the individual that can be
superceded by corrective treatment or mechanical devices. Their result is thdt individuals
will find it more difficult to claim the protections of the ADA to the extent that they have
overcome or corrected their disabilities, as Arlene Mayerson and Matthew Diller point out
forcefully in Part B below. They may also find it more difficult to claim that the major life
activity of “working” means the ability to explore a range of options, rather than merely
being able to obtain any kind of employment at all. As this book goes to ptess, this and
many other issues about the direction and impact of the ADA remain unresolved in the
courts; their resolution may greatly affect the extent to which the ADA furthers the rights
of people with disabilities to be in the world.

UNRESOLVED ISSUES

Despite the passage of ten years and the exponential growth of litigation, thegretical treat-
ment of the ADA remains sparse and much more limited than that afforddd other civil
rights statutes. Compared with the enormous volume of lirerature about race and gender,
little attention has been paid to the theoretical understanding of disability. Nor is there
agreement about how to integrate the health-related and socially conditioned aspects of the
disability experience. In general, there has been almost no progress in linking the concep-
tualization of disability to efforts to facilitate understanding and achieve the purposes of
disability discrimination law.

Moreover, the fundamental question of what approach to justice the ADA represencs—
whether it should be viewed as a nondiscrimination or an affirmative action ktatute—left
unsesolved in the congressional statement of purpose has not been explored extensively.
But itis critical to understanding the ultimate directions that will and should be taken with
respect to the ADA as interpretation of the statute evolves. This neglected discussion is
taken up in the contributions to Part A of this volume, especially in those by P4ericia Illing-
worth and Wendy Parmet, Richard Arneson and Thomas Pogge. So is the further theoreti-
cal question of whether justice offers the best foundation for pursuing the purposes of the
ADA, or whether appeals to other values—the good, the virtues, or the moml quality of
social roles-—are more compelling.

The inirial premise of citizens with disabilities who believed disability digcrimination
law would secure their right to be in the world was that they are just people seeking the
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same opportunities others take for granted.?® Nevertheless, the threshold issue in applying
the ADA is not whether an individual is the same as other people but whether the person is
disabled. Mark Kelman addresses the importance of this special assignment of disability
status in the opening essay in Part B of this volume; in essays in the same section, Mary
Crossley and David Wasserman both question whether disability or the stigmatization of
difference is the underlying issue of justice that is most compelling. In Part A, Lawrence
Becker, Eva Kittay and Alasdair Maclntyre all consider this question.

Despite the Court’s 1999 decisions, there are many uncharted areas about the meaning
of disability, several of which are explored in Parts B and C of this volume. The Court’s
apparent embrace of the understanding of disability in terms of deficiencies in the disabled
person has already drawn much criticism. The essays by Ron Amundson, Mary Crossley
and Anita Silvers in Part B criticize various aspects of this medicalized understanding of
disability as individual impairment. Amundson addresses the assumption that biological
normality can be distinguished from biological dysfunction, Crossley criticizes the coher-
ence of the distinction employing the examples of pregnancy and obesity, and Silvers con-
siders the complexities of employing a functional account of disability in the context of
disability discrimination law. Whether the Court will continue down chis path remains to
be seen.

Moreover, deciding who is disabled continues to be troublesome in other respects.
Imprecisions in the ADA’s definition of disability, which requires that limitations be sub-
stantial and that the limited activities be major, contribute to the confusion about who is
protected by the ADA. If current legal trends continue, it appears that “major life activiry”
will be defined in very basic terms, to include activities such as breathing, moving, think-
ing, working or reproducing. If a person must be substantially incapable of executing such
broad activities to qualify as disabled, the class of people who are disabled will be limited to
the more severely incapacitated, and the applicability of the ADA will be correspondingly
limited. As Iris Marion Young points out in Part C, such narrowing has the risk that thosc
who do not qualify for the protection of the ADA will resent those who do. At present, as
Ruth Colker’s empirical work demonstrates, a very high percentage of plaintiffs lose on
summary judgment on issues involving the definition of disability, and it seems possible
that the Court’s 1999 decisions will only entrench this trend.””

Perhaps the problem with the 1999 cases is that they did not raisc the third prong of the
ADA’s definition of disability: whether the individual was “regarded as” disabled. How this
prong is understood will surely make a major difference to the reach of the ADA. This is
the prong that brings the ADA most in line with other civil rights statutes, for in order to
come within it, an individual need not prove an actual feature of him or herself bur merely
that a judgment made by someone else invoked the relevant catcgory—in the case of the
ADA, the category of disability. Some appellate court decisions, however, appear to be
reading the definition of actual disability into the “is regarded as” prong. Courts have held,
for example, that an employer must regard the individual as unable to perform a major life
activity, and not just erroneously judge the individual’s ability to do the job under consid-
eration, in order to “regard” the individual as disabled.?® On the remedy side, another crit-
ical issue for “is regarded as” plaintiffs is whether they are able to claim the advantages
offered by the ADA to actually disabled plaintiffs. “Is regarded as” plaintitts may be able to
demonstrate that they are “otherwise qualified” by showing that they are able to perform
essential functions of the job, rather than all of the position’s functions. They also may
be entitled to reasonable accommodations.” Linking “is regarded as” plaintiffs to “actu-
ally” disabled plaintiffs in this way scems to make parricularly good sense tor the case of
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plaintiffs who have limited impairments requiring accommodations butjare erroneously
viewed by their employers as completely unable to work in their current jobs. The
approach has been criticized as “absurd,” however, because it may entitle plaintiffs who are
not actually disabled to claim protections as though they were disabled.® This controversy,
like others about the ADA, reaches deeply to questions about the nature of justice the
ADA is meant to provide.

A further “gatekeeping” issue in applying Title I of the ADA is whether the individ-
ual is “otherwise qualified.” In Kirkingburg, the Court indicated a willingness to defer to
employer judgment, at least where the employer was relying on federal safety regulations.
How far this deference will extend, however, remains an open questibn. At least some
lower court decisions have indicated a willingness to impose standards onjemployers. For
example, plaintiffs have been required to show only that they can perform|“essential func-
tions” of the position,*' and employers have been required to reassign employees to other
available jobs that are within their capacities.#? Kirkingburg, however, viewed the statutory
language as quite deferential to employer judgment. How “otherwise quaI;'ﬁed" is under-
stood s critical to the kind of protection afforded by the ADA. If individuals must be able
to fit within employer judgments, understood in a broadly deferential way, then the ADA
will require limited rethinking on the part of employers about what they ha‘ive traditionally
expected of employees. But if employers must meet substantive standards of reasonableness
in judging qualifications, they may be forced to reassess traditional patterns, to reconsider
whether it is how jobs are constructed thar has led to judgments that peopl‘e with disabili-
ties cannot “do the job.” In Part C-1 below, Peter Blanck, Gregory Kavka| Michael Stein
and Iris Marion Young take different stances in considering this issue.

If individuals are “otherwise qualified,” the ADA requires “reasonable accommoda-
tions,” but not if these result in “undue hardship” to the employer. Once again, the extent
of deference to employer judgment is critical to the reach of the ADA. So, too, is the issue
of costs; one of the standard economic objections to the ADA is the costs its critics allege it
imposes on employers—an objection directly criticized by Michael Stein in his contribu-
tion to this volume. If “reasonable accommodations” require only inexpensive assistive
devices, significant job restructuring will not take place. By contrast, if|employers are
required to rethink how jobs are organized and job responsibilities are assigned, the world

may adjust far better to the differences of individuals. Thomas Pogge, wri
and Anita Silvers, in Part B, disagree abour whether it is reasonable to dems
of common practices so as to include people with disabilities.

Both “reasonable accommodations” and “undue hardship” are highly fac

ing in Part A,
nd the reform

-specific judg-

ments, so it is not surprising thar there is licdle legal theory interpreting these conceprs.

Some cases, however, once again suggest deference to the employer; for ex
was not required to rethink its decision to abandon part time positions in of
modate an employee whose working hours were limired by carpal tunnd
Another issue here thar has yet to be decided is what it means for the emplo
trate on facility-specific costs, rarher than costs for the enterprise as a whole, i
costs are too great for accommodations to be required. Still a further cost-b

ample, USAir
der to accom-

| syndrome.*3

er to concen-
h arguing that
nsed issue will

be the difference between discrimination and actuarially justified differdnces that are

allowed for insurance benefis.
Yet another issue is the defense that making a structure, program or acri

will fundamencally alter its nature. In deciding whether to accept such a d

vity accessible
efense, courts

have accorded great deference to the conventions of some kinds of ei deavors—for
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instance, to universiries' academic requitements—bur less deference to others—for
instance, to professional sports associations’ rules of play. Unfortunately, there is almost no
legal or philosophical theory to guide judgment about whether a change in practice, made
to accommodate an individual’s disability, is a fundamental or instead an inessential alrer-
ation.* There is also dispute about whether it is discriminatory to reduce the resources on
which the disabled especially rely for support. Current calls for rationing health care and
social services make this a particularly pressing problem to resolve, as many people with
disabilities have special health and service needs. In Parc C—2, Dan Brock and David
Orentlicher take different positions on the ADA’s implications for health care allocation,
Joel Feinberg considers the intersection of disability and illness, and Norman Daniels
explores equality of opportunity for people with mental impairments.

Many critical questions remain unanswered about the significance of the apparent
trends to narrow the reach of the ADA. Does the Court’s current direction undercut the
premise that the disabled are just people secking to fulfill expectations common to all citi-
zens, such as the right to work defended by Gregory S. Kavka in Part C, or the right to
health care? If protection against disability discrimination is interpreted as applying only ro
a narrowly defined group, are others who do not qualify more likely to resent the statute’s
protection of those who do? Is the statute more likely to be perceived as unfairly imposing
inefficicncies on employers? More likely to impose problematic demands on the healch
care system? Will there be a call for prohibiting practices that aid only the disabled because
these are perceived as discriminating in reverse? This prospect is not simply a legal issue, for
it emerges from political concerns abour acting preferentially towards minority groups.
These practical and political issues are the substance of Part C of the volume.

Can action pursued under the ADA eventually eliminate the social disadvantages from
which citizens with disabilities suffer today? Tn Part C-3, Andrew I. Batavia and Richard
Scotch wrestle with this question. Harlan Hahn posits that it will be difficult to make real
progress against disability discrimination until courts recognize the extent to which rhe
disadvantageous conditions imposed on the disabled are intentional and not a by-product
of benign neglect. Lennard Davis offers a similar analysis, arguing that the justice system
unwarrantedly discounts the extent to which hate fuels practices thac are injurious to people
with disabilities. In their essays, both Ruth Colker, and Lori Andrews and Michelle Hib-
bert examine trends in judicial responses when people with disabilities seek compensarory
relief.

A final set of unresolved problems, for the ADA as well as for other civil rights statures,
is Congress’s power to authorize lawsuits that seek to remedy violations by state govern-
ments or their agencies. In Kimel v Florida Board of Regenzs,®® the U.S. Supreme Court
held that Congress does not have the constitutional power under the 14th amendment
to enforce prohibitions against age discrimination by state governments. Kimel gives no
explicit indication of the Court’s position about disability discrimination, although it cites
Cleburne® for the proposition that age classifications, unlike classificarions based on race
or gender, should not be deemed to reflect prejudice. Federal appellate courts are divided
on the parallel issue for the ADA.

Under current constitational doctrine, Section S gives Congress the power to remedy
violations of the Fourteenth Amendment but not ro expand the Amendment’s scope.”
If differential treatment of the disabled must pass only a rational-basis test to comport
with equal protection, the ADA would appear to expand the scope of the Fourceenth
Amendment, o so the Eighth Circuit argued.® On the other hand, if the Fourteenth
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Amendment prohibits invidious discrimination against the disabled, and: Congress ex-
plicitly adopted the ADA to this end, then the ADA is properly regarded as a remedial
statute.®” The underlying philosophical questions here are the federal power to shape a
standard of equal protection and to hold the states to it.

In the decade since the passage of the ADA, regulations to guide implementation of the
law have been developed, promulgated and revised; compliance plans have been written
(although some entities required to do so have no such plan on file); and cdses have been
tried, decided, appealed and decided even by the United States Supreme Court. Yet the

extent to which the ADA and the exercise of civil rights can or should secure ﬁhe well-being

of people with disabilities remains unresolved. Do the disabled really benefit from a rights-
based approach aimed only at removing barriers and leveling the playing field of opportu-
nity? Or should public policy focus instead on making provisions to relieve their special
needs? Or should the effore be cultivating virtuous conduct toward people with disabilities
on the part of the nondisabled majority?

As the ADA reaches its tenth anniversary, we appear not much theoretichlly advanced
beyond the Supreme Court’s unsuccessful attempt to distinguish between| nondiscrim-
ination and “affirmative efforts to overcome the disabilities caused by handica ps” in South-
eastern Community College v. Davis, a case decided over twenty years ago dnder Section
504 of the Rehabilitation Act.”® In Dawis, the Court insisted that only nondiscrimination
had been authorized by Congress. Subsequently, the Court acknowledged, jn a footnote
to Alexander v. Choate,’' the confusion this earlier language had caused. The footnote
includes an attempt to distinguish between reasonable accommodation and afhrmative
action by characterizing the latter as substantially modifying or fundamentally altering the
nature of a program.’ Yet interpretation of the ADA remains beset by this|fundamental
unclarity.

From a global point of view, the ADA stands as powerful testimony to the expansive-
ness of civil rights law. In Part D, Jerome Bickenbach, Mairian Corker, and Melinda Jones
and Lee Ann Basser Marks contrast the ADA with how disability is treated in English legal
systems that lack a civil rights tradition. Their contributions offer a comparative method
for weighing whether affirmative measures of support are more central than/ prohibitions
against discrimination in remedying the disadvantages experienced by citizens with disa-
bilities.

Despite standing as a beacon of hope for disabled people around the globe, the ADA
has its critics. To them, the statute raises more questions than it answers, and]invites more
problems for society at large than it resolves for people with disabilities. To allarge extent,
failure to examine the conceprual, philosophical, political and legal foundations of the
ADA invites such complaints. To advance beyond the absence of theory that has attenu-
ated progress during the first decade of the ADA, this volume brings together leading
philosophers, legal scholars and political theorists—many of whoin have ba kgrounds in
bioethics or in disability studies—to explore these critical issues. In honor of the ADA’s
tenth anniversary, this volume aims to provide both philosophical and legal analysis that
will guide achievement not only of the right to be in the world that JacoHus tenBroek
invoked over thirty years ago, but also of the broader goals of opportunity and inclusion
envisioned by the civil rights movement that transformed American life in the last half of
the twentieth century.
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PART A

Foundations
Justice, Goodness and Disability Rights

Civil rights statutes may reflect a wide variety of approaches to justice and rights. Different
theoretical approaches, to be sure, will recommend corresponding differences in the range
of protections offered. Libertarians will be concerned to protect people from force, fraud
and the unjustified deprivation of property. Those who see justice as fair eq uality of oppor-
tunity will aim to remove barriers that make it more difficult for some than for others to
have access to major means for achieving the good life, such as education, employment or
health care. Others will go further, seeking to assure that each individual is guaranteed at
least a minimally decent life.

With respect to the prohibition of discrimination based on race, these theorerical differ-
ences are at play in the debates among defenders of limiting remedies to compensation for
past injuries and correction of existing discrimination, who believe that the vestiges of dis-
crimination have largely been eliminated in contemporary society; proponents of ongoing
efforts to eliminate current and future discrimination; and advocates for more extensive
affirmative action. In the area of disability rights, this debate has been complicated by a
history of misguided paternalism. Discrimination against people with disabilities has been
rationalized by false beliefs about inadequacy, incompetence and difference. The disabled
have been segregated by being placed in custodial care in supposcdly protective institu-
tions. They have been excluded from public life out of unfounded fears chat their attempts
to participate would humiliate them, put them at risk or be uncomfortable or burdensome
to nondisabled people. This history raises questions about whether a statute directed
specifically to preventing discrimination against people with disabilities furthers their
equality or threatens to undermine it. Should the ADA be underscood as making the ordi-
nary right of equal protection meaningful to people with disabilities? Or, should it be
viewed as extending special rights they need if protection for them is to be meaningful?
Which of these, or perhaps other, interpretations of the stature and its goals best furthers
genuine equality?

[n the first essay of this section, Wendy Parmet and Pacricia [llingworch attack this con-
cern head on. They argue that positive and negative rights cannot be distinguished, and
that the Americans with Disabilities Act is properly viewed as a statute establishing posicive
rights. Parmet and Illingworth argue that when we see the ADA as a positive-rights stature,
and disability as spread broadly throughout the community, we will fully support gentiine
equality for all.

Richard Arneson also criticizes the nondiscrimination approach, but from the perspoc-
tive of a prioritarian theory of justice. On Arneson’s welfarist, responsibility-catering prior-
irarianism, institutions and practices should be arranged to maximize moral value, which

1
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The Americans with Disabilities Act (ADA) has, in its decade of operation, become the
model for disability antidiscrimination legislation around the world.! To be bure, there are
other legal mechanisms for responding to discrimination: Canada,'l’ol:‘u.]q and the Nether-
lands have constitutional guarantees of equality for persons with dlssfbllmes.s: France., Qer—.
many and several other European countries have strict affirmative-action provisions,
primarily in the employment sector;? and Japan and China, amon_g.o.ther”c puntries, have
strongly worded though not legally binding or enforceable “prohibitions” of discrimina-
tion against persons with mental or physical disabilities* which are founded on the equally
nonbinding United Nations declarations.® .
The contrast with the Canadian constitutional approach to disability rights provides an
interesting comparison with the ADA. The Canadian F:hartcr of Rights and Freedoms
provides in Section 15(1) for a general, and on the face of it very broad, guarapree of equal-
ity: “Every individual is equal before and under the law and has the right to the equa.l pro-
tection and equal benefit of the law without discrimination and, in partiqular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability.” The Canadian Supreme Court has been cautious in jts interpreta-
tion of the scope of this provision as it affects persons with disabilities.® If’a‘ much as suc-
cessful adjudication using the Charter has constitutional force, all levels of government are
bound to acr in accordance with the decision. Although individuals can initjate constitu-
tional legal challenges, the federal government of Canada, as well as cercain pxovinc.es, have
found it in their interests to initiate constitutional reviews of their own acts or policies so as
to avoid future litigation.
In addition to the constitutional recognition and protection of equality, edch Canadian
province and the federal government have enacted explicit antidiscrimin.ati( n 'Iegiﬁlation
(or human rights acts, as they are called), that provide protection aguinst discr mination on
the basis of disability. These acts apply to the private sector, unlike the Charter protection,
which binds only the various levels of government and jes agencices. Their focub, however, is
on arbitration and conciliation, and only a few cases make their way (and with extreme
slowness) up through the court system. There have been, however, interesting and creative
results. For example, a child with cerebral palsy who wished to compete in a Howling tour-
nament won the right to do so, even though that required a changfz in the rulf?s of the
game, inasmuch as she needed to use a ramp to deliver the ball.” Unfortunately, in recent
years, human rights agencies have been dramatically underfunded. with thie resulc that

what was once a slow process is now a glacially slow process.
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Ultimately, when human rights are guaranteed, constitutionally or otherwise, enforce-
ment becomes a judicial matter and is not restricted to providing compensation to one
individual whose rights have been violated. Indeed, on occasion courts in Canada have cre-
atively devised techniques for altering offensive legislative provisions, up to the point of
excising certain wordings and substituting others. The bluntest tool available to a Cana-
dian court is a declaration that a law (and so state action taken in accordance with the law)
is ultra vires; but in practice, Canadian courts have taken to issuing far more subtle and
effective orders in order to ensure that equality for persons with disabiliries is enhanced and

“protected. Relying on the Charter’s internal logic, courts have held thar forms of discrimi-
natory treatment, though arguably justified by a background pressing and substantial state
objective (for example, highway safety), nonetheless violaced equality becausc the means in
which that objective was sought to be achieved were not rationally connected to the objec-
tive.? In another high profile case a deaf individual who had argued thar hospitals in British
Columbia which fail to provide sign language interpreters discriminate against people who
are deaf was successful. The Supreme Courr of Canada had little difficulty demanding that
legislative changes be implemented forthwith to ensure that che province’s health sector
functioned in line with the constitutional protection of equality.?

At the same time, “judicial legislation” of this sort certainly has its critics and is highly
dependent on the mem bership of the court and their political views.

The Canadian approach to the constitutional enforcement of disability human rights is
not without its problems. The discourse of hurman rights becomes specialized and removed
from common understanding. An individual or group who wants ro bring a case against a
law or policy has the onerous task of bringing before the courts complex constitutional
argumentation. The process can take years, is extremely expensive, and can be dismissed
without comment by a courr that judges the issues of insignificant constitutional impor-
tance. Couirts, finally, as rule are understandably reluctant to move too quickly or too far
when interpreting the highest law of the land.

Although there are many procedural and substantive differences berween the Canadian
constitutional approach and that adopted in the U.S. and elsewhere, all examples of legal
protections against discrimination are a manifestation of whar might be called “the human
rights approach” to disability social policy. Undoubtedly the single most important social
event in international disability advocacy in the past couple of decades, the human rights
approach was the product of political action and lobbying in the U.S. and elsewhere from
the early 1960s on.'® The disability rights movement followed and adhered to the strare-
gies and inspiration of civil rights movements responding to racial discrimination, which,
certainly in the U.S. context, accounts for the reliance on antidiscrimination protection as
the primary expression of disability rights and the mode of their protecrion,

Early on, disability advocates realized that an essential theoretical presupposition of the
human rights approach was a very different conception of disability from that standardly
used in the medical community. Relying on decades of work by sociologists and socio-
psychologists,'! advocates gravitated towards the “social model” of disability, in which dis-
ability is seen as the outcome of an interaction between intrinsic features of the individual’s
body or mind (impairments) and the complete social and physical context or environment
in which that the person carcies out his or her life."?

Hints of the social model can be discerned in the definition of “handicapped individual”
found in the original version of the Rehabilitation Act of 1973 (mirroring the fanguage of
Title VI of the Civil Rights Act of 1964), which created a parallel between the disadvanta-
geous social reception of disability and that of race.' A more explicit and considerably
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more radical expression of the social model came in 1976 from a group of disabled individ-
uals in the U.K. calling themselves the Union of the Physically Impaired Against Segrega-
tion (UPIAS), who defined “disability” as “the loss or limitation of opportunities to take
part in the normal life of the community on an equal level with others due t physical and
social barriers,”!4 T

More moderate and defensible versions of the social model of disability argue that while
having a disability means being limited in the range of activities one can perform, what
accounts for this limitation is often if not always a matter of the environmenital context in
which human actions occur.'® In particular, physical and socially created or tolerated barri-
ers limit when they do not prevent the performance of human activities, roles or behaviors
which, in composite, account for the sum total of human life in all its social dimensions.
The physical and social world creates bartiers for people with impairments{ stigmatizing
attitudes and presumptions of incompetence, failures to accommodate impairment needs,
and a general neglect that makes possible the design of products and the built environment
that are not fully useable for people with mobility, communication or intellectual impair-
ments. The social world that produces barriers or fails to remove them creates much of the
disadvantage of having a disability.

Other recent attempts to describe the social model of disability have sought to describe
more carefully the relationship berween the intrinsic features of human bodies and minds
that account for impairments and the extrinsic features of the physical and| social world
that, in interaction, yield the experience of disability. Moreover, the relationship berween
impairments and limitations in the performance of activities is more complex than usually
believed. The disabilities that people experience can be linked to a wide range of back-
ground impairments, and it is rare to be able to infer from impairment to disaibiliry, or vice
versa. For example, a person may have limitations in his or her ability to movelaround in an
open public area because of impairments that interfere with walking, or with seeing obsta-
cles or with being able psychologically to deal with strangers. On the other hand, we
should be wary of predictions about what people who have visual impairments can or can-
not do: some of these predictions merely reflect stigmatizing preconceptions.

The social model of disability, in brief, can be characterized by adherence to the follow-

ing propositions:

1. Disability is a complex phenomenon that results from interactions between intrinsic
features of human minds and bodies and features of the physical and social environ-
ment in which people live and act.

2. Disability cannot be reduced to or be predicted from underlying physi¢al or mental
states of the person.

3. Disability is not a dichotomous state that people either have or do nof have, but is
rather “fluid and continuous,”® existing in various forms and degrees; moreover,
disability is a universal human experience.

4. Disability cannot be understood independently of the complete context—that is,
teatures of the physical and social environment—of the person’s life.

THE ADA AND THE DISABILITY RIGHTS APPROACH

In the U.S. and other industrialized countries, the disability rights movement—under-
pinned by one or another version of the social model of disability-—played itself our
against a background of specific social entitlemencs and related provisions, primarily in the

The ADA v. the Canadian Charter of Rights 345

areas of heaith, rehabilitation, transportation, education and employment. Historically,
these provisions were overtly political responses to the demands of disabled veterans, with
the result thar disability programming, despite the rights revolution, tends to be reactive
and piecemeal."” Often, too, disability policies have seemed to be more responsive to the
professional needs of service providers and bureaucrats than to people with disabilities
themselves.

As an essentially consumer protest, the disability rights movement was fueled by a
rejection of this manner of meeting disabled people’s needs. Initially at least, what was
demanded was not more social programming or even specific entitlements, but a reorienta-
tion of the very foundation of disability law and policy. What was needed was an explicit
recognition of the human rights of persons with disabilities. All change for the berter
would flow once it was acknowledged that people with disabilities are not given their righes
as a matter of charity or the goodwill of others, but are entitled to them as equal members
of society.

The human tights approach, in other words, was at bottom a demand for equality for
persons with disabilities. Following the pattern of other civil rights movements, that
demand was, so to speak, legally operationalized as antidiscrimination enforcement. The
legal mechanism for securing equality thus became enforceable protections against dis-
crimination on the grounds of disability. While the human rights approach put full partic-
ipation and equality foremost on its agenda, it also reacted against the stereotypes of
infirmity and childlike dependency and set its sights on the goals of independence and self-
sufhciency. Especially in the U.S., disability advocates adopted and made their own the
culture of individualism and a rejection of a paternafistic state. Rather than entitlement
programming, which fosters dependence, the goal should be economic selt-sufficiency,
usually in the form of remunerative employment. Equality, advocates believed, could be
best served by enabling people with disabilities to be competitive in the open labor market,
giving them a fair and equal opportunity to get and keep ajob. The strategy of encouraging
people with disabilities to make demands for full inclusion into existing economic struc-
tures was motivated by the fundamental faith tha full employment for persons with dis-
ability was bound to have long-range economic advantages for the society at large. This
suggested that what prevented fully inclusive employmient could not be the labor market
itself bur, rather, economically irrational stigma and prejudice of the sort that antidiscrim-
ination legislation is perfectly designed to remedy.

In retrospect, the disability rights approach can be credited with nearly every change in
attitude and treatment of people with disabilities in the last two decades, from curb cuts
and accessible bathrooms to programs to integrate developmentally disabled children into
the public schools. As it has matured, the approach has adopted some of the theoretical
developments introduced by feminists and black theorists. More recently, the approach has
taken on some of the flavor of identity politics. Yet through it all, faith has been retained in
the legal representation of disability rights in antidiscrimination legislation in general and
the ADA in particular.

In the face of proven success, it might seem churlish to raise objections o theory and
practice of antidiscrimination law or to question whether equality-secking is always and
only a matter of preventing discrimination. Nonetheless, cautions critique is justified if, w
['believe, in the contemporary social and cconomic climace legislation like the ADA yiclds
doctrine and resules that are in conflict with the underlying political and ideological com-
ponents of the disability rights movement, namely the social model of disability and che
goal of political equality. This conflict manifests itself when the ADA is viewed cither as an
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appropriate and adequate legal remedy for rights violations or, more broadly, as a construc-
tive social response to the inequality that people with disabilities experience.

THE ADA AS A REMEDY FOR RIGHTS VIOLATIONS

The ADA sets out detailed legal and administrative mechanisms for determining, adjudi-
cating and remedying complaints of discrimination on the basis of disability as explicitly
defined by its provisions. This role is accomplished by means of provisidns that provide
adjudicators with the legal tools for distinguishing discriminatory from nopdiscriminatory
treatment within protected sectors represented by the four primary titles|of the act: Em-
ployment, Public Services, Public Accommodations, and Telecommunichtions. And the
purposes of the act are clear—namely, to provide “clear, strong, consistent, enforceable
standards” that address discrimination against individuals wich disabilities, such as will
establish a clear and comprehensive mandate for the elimination of that discrimination. 8
The governing assumptions of the act are nowhere better expressed thhn in the “find-
ing” that individuals with disabilities are a: “discrete and insular minoritylwho have been
faced with restrictions and limitations, subjected to a history of purposeful unequal treat-
ment, and relegated to a position of political powerlessness in our society, based on charac-
teristics that are beyond the control of such individuals and resulting from stereotypic
assumptions not truly indicative of the individual ability of such individuals to participate
in, and contribute to, society. . . .”'” The cause of discrimination is here portrayed as “pur-

poseful unequal treatment” founded on “stereotypic assumptions” directe
and insular minority.” These salient phrases, adopted directly from the

d at a “discrete
developed law

on racial discrimination, firmly root the ADA in a conception of discrim

nation that in-

forms not only the substantive provisions that follow but also the jurisprudence that has
developed. 3

The ADA presumes that people with disabilities see themselves and ar% seen by others
as a minority group analogous to a racial minority who have historically suffered discrimi-
natory treatment that is fundamentally irrational and prejudicial. Unfortunately, the anal-
ogy berween disability and race is forced and awkward. The social stigma and stereotyping
that undoubrtedly exist in the case of disability vary widely berween mental and physical
impairments. People with disabilities do not have common experiences) nor, the Deaf
community notwithstanding, is there a unifying culture or language thar people with dis-
abilities can point to in order to estabiish transdisability solidarity. One doe§ not have to be
an anthropologist to observe that the leaders of the disability movement hale tended to be
highly educated, white, middle-class males with late onsct physical disabilities and mini-
mal medical needs, a group that is hardly representative of the populationjof people with
disabilities around the world.

But even if the minority model fitted the facts, and people with disabilities did consti-
tute a “discrete and insular minority,” there is a fundamental dilemma in relying on this
characterization. Unlike race and gender, in the case of disabiliry adverse la eling is a justi-
fiable concern on its own. Yet in order to benefit from the protections of the ADA, one is
required to embrace a label and a minority group starus which is explicitly described to be
socially discredired.

But surely, it might be argued, the ADA and its operation over the years|have helped to
destigmatize the label of “person with disability,” perhaps even infusing i¢ with new and
invigorated positive value. There is little evidence thar this has occurred, nof is it clear how
ir could happen since the purpose of the ADA is explicitly negative, namdly to eliminate
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discrimination against persons with disabilities. Given that purpose, the essence of the
ADA as a legal tool rests on its conception not of the minority group nor of an individual
with a disability but on discriminatory treatment based on disability.

The key to the ADA’s characterization of discriminatory treatment Hows from a legal
protocol that has gained wide acceptance across jurisdictions that adopted antidiscrimina-
tion legislation in the last decade.?” The protocol, most clearly applied in the employment
sector, envisages an individual who is “otherwise qualified” to perform a job, but who is
prevented from doing so—or denied some other opportunity or benefit—solely because
of a disability (ot perceptions that others have of the individual’s disability or presumed
disability). Such treatment is discriminatory, subject to the conditional defence that no
reasonable way exists of accommodating the disability, that is of providing an accommo-
dation, modification, or other alteration that would enable the individual to perform the
essential functions of the job. Accommodations are “reasonable” only if their provision
would not constitute an “undue hardship” for those charged with providing them.

Inevitably, legislation such as the ADA will lead to proactive or anticipatory responses
by individuals and agencies to avoid potential ADA complaines. This is undoubtedly a
good thing, bu this social response depends entirely on the primary function of the ADA
to deal post hoc with instances of putatively discriminatory treatment. In short, the ADA is
designed to be reactive and complaint-driven. It is legistation that seeks to protect human
rights by giving people a legal tool to use when they feel that their rights to equal participa-
tion and equal respect are being infringed. Antidiscrimination is, in rhe firse instance,
“individualistic” legislarion, inasmuch as the onus is on the individual to take the initiative
to use the power it provides.

The ADA envisages a situation in which an individual is prevented from achieving goals
that he or she could plausibly achieve solely because of artificial barriers founded on irra-
tional beliefs, stereotypes or prejudice abour disability. Each individual is presumed to have
the motivational and other merit-creating abilities required for full participation in a pro-
tected area of social life, so as to plausibly argue that he or she would succeed but for these
artificial and irrational obscacles. If nothing else, this presumption in practice clearly favors
intelligent people with late-onset mobility or sensory or mild psychiatric impairments that
have not affected either their motivation or their general capacity to work. The largest class
of complainants under the ADA employment provisions have been from pcople with
lower-back pain—a classic latc-onset debilitating condition-—and the upper range of com-
pensation awards involve damages such as those awarded against a law firm that failed to
accommodate an attorney with depression.

Arguably, the paradigm instance of disability discrimination presumed by the ADA is
not representative of the condition of social inequality faced by persons with disabilities.
But even if it were, the process of determining whether an individual qualifies for ADA
protection has become entangled in complex and subtle legal argumentcation and distinc-
tion-drawing as the intentionally vague components of the protocol just described are
applied to concrete cases. The growing complexity and legal subtety of ADA case law are
clearly seen in the voluminous detail of the Equal Employment Opportunity Commis-
sion’s (EEOC) ADA Compliance Manual and related interpretative guidelines.!

THE ADA AND THE DEFINITION OF DISABILITY :

One might suggest that ever-increasing complexity and subrlety are a common characrer-
istic of the maturation of legal concepes and rules as they are modified by application in
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particular cases. The cynic might suggest that this trend is just a by-product pf the legal
profession creating work for itself. What is ironic, however, is the message this growing
complexity seems to embody. It is as if the moral clarity expressed in the opening sections
of the ADA needs to be reconsidered: we thought that it was obvious that people with
disabilities “continually encounter” discrimination and are “severely disadvan taged,” bur
now we cannot be so sure. This message is, of course, considerably reinforce Ii by recent
Supreme Court cases such as Sutton v United Airlines, Inc., in which the scope of ADA
coverage has been significantly restricted, in part on the basis of the claim, reinforced by
the ADA itself, that disability can affect only “a discrete and insular minority.” i
Indeed, the practical value of the ADA as a response to rights violation is cast into
doubt by the clear direction that the legal interpretation of disability has taken. It is under-
standable that the ADA should define the term “disability” consistent with its urpose of
eliminating discrimination and so, perhaps, very differently from legislation that, for
example, determines eligibility for disability pensions or workers’ compensatign. Yet the
ADA’ statutory definition of “disability” and subsequent interpretations aré arguably
inconsistent with the social model of disability that underwrote the disability rights move-
ment and generated the political will to enact the ADA in the firse place.
There are two components of the statutory definition of “disability” in the ADA—the
first from the act itself, and the second from the regulations:

sec. 3 (2) Disability.—The term “disability” means, with respect to an individual
a physical or mental impairment that substantially limits one or more of the
major life activities of such individual:23
(A) arecord of such an impairment; or
(B) being regarded as having such an impairment.

sec. 1630. 2(h) A physical or mental impairment means:
any physiological disorder, or condition, cosmetic disfigurement, or andtomi-
cal loss affecting one or more of the following body systems: neurological,
musculoskeletal, special sense organs, respiratory (induding speech odgans),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic,
skin, and endocrine; or any mental or psychological disorder, such as rhental
retardation, organic brain syndrome, emotional or mencal iliness, and specific
learning disabilities.2’

There is as well a third component, namely a list of exceptions to what qualified as a dis-
ability or an impairment:

sec. 510. lllegal Use of Drugs.
In General.—For purposes of this Act, the rerm “individual with a disabilicy”
does not include an individual who is currencly engaging in the illegal dise of
drugs. . ..

sec. 511 Definitions.
Homosexualiry and bisexuality.—For purposes of the definition of “digabil-

ity” In section 3(2), homosexuality and bisexuality are not impairments and as

such are noc disabilitics under this Act.
Certain Conditions.—Under this Act, the term “disability” shall not include—
transvestitism, transsexualism, pedophilia, exhibitionism, voyeurism,|gen-

der identity disorders not resulting from physical impairments, or ther

sexual behavior disorders;

e
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compulsive gambling, kleptomania, or pyromania; or psychoactive sub-
stance use disorders resulting from current illegal use of drugs.

Setting aside the exclusions for the moment, the primary definition of “disabilicy”
accords well with the antidiscrimination mandate of the act. In particular, it is perfectly
appropriate that there be three prongs to the definition of disability—namely, having a dis-
ability, having a record of a disability, and being regarded as having a disability. Since prej-
udice, stigma and other adverse and discriminatory atticudes are based on perception
rather than reality, it is perfectly sensible to define the protected class of people both in
terms of physical conditions that they have as well as those they no longer have or never
had. Discrimination on the basis of the perception of a disability is as much a social Il as
discrimination on the basis of an actual disability. As well, it is surely defensible to separate
the determination of disabilicy from that of eligibility to bring a complaine, that is, the
determination that one is a “qualified individual with a disability.” Thar said, these stacu-
tory definitions reveal a conception of disability that is surprisingly at odds with the social
model, as characterized by the four basic principles noted above.

ADA disabilities and impairments exist on a continuum, in the sense thar a disability is
defined as an impairment that meets a threshold of severity. Since impairments are viewed
as exclusively biomedical phenomena-—disorders, conditions, losses or discases—on this
definition, so too are disabilities. In practical terms, this means that, where it is not obvi-
ous, some form of medical documentation of impairment is essential to qualify as a person
with a disability. But this is to fall back on the medical model of disability that was explic-
itly rejected by disability rights advocares. And it was rejected for a good reason, since dis-
ability is not a personal trait but an outcome of an interaction between an impairment and
the physical and social environment in which the individual lives. Disabilities are not
severe instances of impairment; they are categorically different enrities.

Does this matter for the aims of the ADA? There is, of course, the blatant inconsistency
berween the first and the third prongs of the definition. Why demand medical evidence
that oue has a severe enough impairment to qualify for protecrion against stigma, srereo-
typing and prejudice, when no such evidence is needed to qualify as being “regarded as
having a disability”? If the social issue is discrimination, that is a mateer of how other
people treat a person with disabilities, and that treatment is not directly correlated with the
medical status of a person or the range and extent of thar individual’s funcrional capabili-
ties in real-life situations. Making a determination of whether a person’s rights have been
violated by others in terms of rhat individual’s medical condition seems perverse and
utterly beside the point.

This is precisely why disability theorists and activists rejected the medical model of
disability. On the social model, disability is entirely context- or environment-dependent,
in the sense thar the existence of a disability or its quality as a limitation on a person’s
range of social roles and activities is as much a funcrion of featurcs of the world as of
his or her physical or mental condition. This fact has been recently recognized by the
World Health Organization and embodied in it revised international classification of
disability, the ICIDH-2.25 Although traditionally viewed as an international organiza-
tion devoted to the provision of medical assistance and advice, the WHO has, consistent
with its own very broad definition of “health,” stated that health is not merely a matrer of
the absence of disease but also the extenr and range of an individual’s functioning. In rhe
ICIDH-2, disability is modeled as a limitation in the range or extent of a person’s activiry
performance. Yer, as activities arc always performed in the context of a world shaped by
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features of the physical and human-made environment, the ICIDH-2 recognizes that the
outcome of extent of participation will typically be the product of an interactibn between
the individual, his or her health status, and the physical and social world. Thus two people
may have the same impairment with the same severity, but because of different occu-
pational demands, social supports or climatic conditions, one may have a disability and
the other may not. Disabilities are rarely directly inferable from impairments precisely be-
cause disabilities are context-dependent and impairments are medical abstradtions from
context.

There are many reasons why the ADA, contrary to the intentions of its advodates, seems.

always to be belabored by a medicalized version of disability. But prominent among these
reasons is the fact that the ADA is an evolutionary development from the Rehabilitation
Act of 1973, an act which deals primarily with provision for and access to medical and
rehabilitation services. Medically based services presumed genuine medically @etermined
needs, so a medical qualification for eligibility is appropriate. As mentioned, the ADA is
also influenced by the Civil Rights Act of 1964, in which membership in a “discrete and
insular minority” is the rationale for protection. In order to qualify for memblership in a
minority group, some objective determination is required and, for well-known reasons,26
medical determination has always been the administrative approach taken jin matters
involving disability.

The result has been an inordinate expenditure of judicial time and energy or] ever more
precise rules for determining the medically based qualifications for disability. Apd this has
invariably been at the expense of illuminating the genuine issue of whether a person has
been treated in a discriminatory fashion. Perhaps the more notorious examples of mis-
placed energy and injustice have been in ADA complaints founded on obesity.

On the social model, obesity is understood as a common impairment that i amenable

to a relatively uncontentious medical deﬁnition—namely, a state of weighing more than a
statistically defined normal range for height and sex.?”” Whether or not obesity ¢an lead to
disabilities is entirely a matter of whether a person’s weight limits the performance of activ-
ities, which in turn is a question of what activities a person wants or needs to do,jand, more
importantly, the environmental context in which those activities are to be performed. If
activities are limited, these are the disabilities, not the obesity, which is the ynderlying
impairment. Except in very extreme cases, it would be impossible to predict, without
knowing details about the physical and social environment of an obese indivi dual, what
disabilities he or she experiences, if any. One thing is sure: if a person is ridiculed for being
overweight, assumed o be slothful, gluttonous or unintelligent, or denied employment or
other opportunities, then these reactions are prima facie discriminatory. And e can be
sure of rthis whether or not the person involved is obesc (racher than merely atithe upper
bounds of normal weight) and without having to be concerned aboue why he or she is over-
weight or obese.

The treatment of obesity under the ADA is quire different. Obesity is conceptualized as
a “disability” rather than an impairment, and counts as a disability only if (a) the|condition
is truly one of obesity rather than merely high but normal weight; and (b) there re under-
lying medical causes for it (often termed “morbid obesity”).* In short, the etiolpgy of the
obesity is the crucial issue. If obesity is a “physiological disorder,” it qualifies as a disability;
otherwise, not. This issue dominates the judicial scrutiny.®” The question of what acrivities
were limited by the excess weight, it any, and the issue of how employers, coworkérs or oth-
ers treated che complainant are pushed into the background. Despite constant|academic

The ADA v. the Canadion Charter of Rights 351

criticism, it is unlikely that courts will move away from this approach.® Canadian human
rights tribunals mirror this approach.!

To be sure, in some cases, courts have been sympathetic to the argument that, though
not disabled, the obese individual who was denied employment or presumed to be unintel-
ligent qualifies under the third prong of the definition and was “regarded as having a dis-
ability.” Though effective in the result, this ploy is not a satisfactory solution to the core
problem: the “regarded as” prong of the definition is appropriate when either the com-
plainant has no impairment or his or her impairment does not in fact substantially limic
his or her activities. So argued, the complainant cannot point to a failure to make reason-
able accommodations at the workplace, since the complaint is founded on the premise that
there are no actual activity limitations caused by the impairment. Although reliance on the
third prong can save the day for a few, it does not address the central problem that obesity
may lead to disabilities, irrespective of its causes or medical etiology.

At bottom, the problem represented by the obesity cases—involving not only the ADA
but many other state antidiscrimination acts—is a failure to adhere to the social model of
disability. Disabilities are not simply severe impairments; to identify a disability, it is essen-
tial to contextualize the discussion and to understand how environmental factors con-
tribute to the disadvantage at the core of the complaint. The compulsive line-drawing that
invariably medicalizes the discussion ignores the fact that disability is not a categorical or
“bipolar” phenomenon, but context-dependent and continuous.’* Moreover, the concern
with disability ought to be discriminatory disadvantage associated with disability, and this
issue (which ought to be the core of antidiscrimination Jaw) has nothing to do with the eti-
ology of the disability.

The obesity cases are emblematic of yet another current of ADA jurisprudence: that
discrimination is not legally possible for individuals whose disabilities were “voluntarily
induced.” Despite a clear rejection of this propusition in the EEOC Compliance Man-
ual,” judicial remarks in a variety of contexts make it clear that part of the reason courts
insist on an underlying medical cause of obesity is to ensure that the condition was not the
product of voluntary overeating.™ Similarly, the consistent refusal to recognize as impair-
ments adverse personality traits such as poor judgment, irresponsible behavior and poor
impulsc control—unless the result of a psychological disease or disorder—-can be traced to
the assumption that these conditions are voluntary®® Finally, and most blatantly, the
ADA’s treatment of illegal drug and alcohol use indicates a presumption that, however
much these practices may contribute to disability (as they plainly do), they will not be so
considered because these conditions are voluntary. The Supreme Court has made this last
point abundantly clear in a Vercrans' Administration case in which two honorably dis-
charged veterans were denied educational assistance benefits because, as alcoholics, they
had “engaged with some degree of wilfulness in the conduct that caused them to becorne
disabled.”* By contrast, there is law in Canada to the effect that alcohol dependency is
itself a disability, whether wilfu! or not.¥”

The owin motivations of moralism and paternalism at work here may also be re-
sponsible for the explicit legislative exclusions listed above. Being a transvestite, voyeur or
compulsive gambler does not mean that all adverse treatment that one experiences is dis-
criminatory or not. le all depends. Although there is more than enough judicial affirmation
of the principle that ADA discrimination must be determined on a individual basis, in full
apprisal of the particular circumstances involved, these exclusions simply rule out an indi-
vidualized, context-sensitive determination.
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It would be naive to ignore the fact that antidiscrimination legislation i§ invariably
the product of a political compromise in which irrelevant ideological positions can leave
their imprint. In the cases of the ADA this has yielded the peculiar resuld that some
classes of persons with disabilities are excluded, not because they do not have medically
ascertained impairments, or are believed to have, but because their conditians are per-
ceived to be indicative of moral fault or weakness of character. There are also instances
where this attitude has spilled over to conditions that are not excluded. Thére are, for
example, several cases of the denial of ADA protection to students with learning disabilities
on the grounds that their proposed accommodation of more time and a quiét room for
exam-taking is compatible with lack of motivation or weakness of the will tq overcome

stress and nervousness. 3

All of these features of the statutory definition of “disability” distance the ADA from
the social model of disability; if anything, judicial interpretations, especially in recent
years, have further emphasized this conceprual gap. This can only limit the effectiveness, or
indeed relevance, of antidiscrimination law as a remedy to the violation of Basic rights
inherent in the unequal treatment that people with disabilities experience in al| sectors of
social life. Viewing disability as a severe form of an impairment, determined by etiology
and categorical, is a persistent and perhaps inevitable flaw in the legal definition Qised in the
ADA and most other antidiscrimination legislation. More troubling is the: failure to
acknowledge the essential role that the environmental context plays in creating or worsen-
ing disability. The ADA appears to undermine the very model of disability thaticreated its

rationale.

THE ADA AS A RESPONSE TO INEQUALITY

There remains a deeper concern* Even if the ADA and antidiscrimination law |in general
could be made to work effectively and without these drawbacks, che advocacly strategy
that sets its sights entirely on responding to discrimination may be of limited value to
people with disabilicies. Alrhough undoubtedly there is discrimination against péoplc with
disabilities, and this should be corrected, the condirion of inequality that people with
disabilities face cannot always fit inro the conceptual mold or legal test of discriinination.
People with disabilities internationally face nonaccommodating physical an{ organi-
zational environments; lack of educational or training programming; impove:rished or
nonexistent employment prospects; inadequate income-support programs foynded on
insulting eligibility requirements; limited access to assistive technologies; a general lack of
resources to meet impairment-related needs; neglect; and minimal political {nfluence.
These are all social ills brought about by a maldistribution of power and resoyrces. Bur
they are not forms of discrimination.

Bur why not discrimination? Because that is not what is going on. Discriminiation is a
wrongful limitation of someone’s freedoms it is the creation of an obstacle or barrier to full
participation or benefit, to which the wronged party has a claim, based on 2 feature of that
individual that is, in the context of the treatment, irrelevant. A discriminatory action is
offensive because it is disrespectful and assaults the dignity of an individual or a group.#
Because discrimination is an indignity, compensation to the victim of the insuit is mean-
ingtul and appropriate. But first the complainant needs to show that he or she has heen
denied a benefit or opportunity available to others and thar the disadva ntage followed from
perceptions about disability thar are irrational and unjustifiable. But for reasons already
mentioned, this is a difficult case to make out, even in clear cases.

J——
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In practice, of course, antidiscrimination law has moved considerably beyond this core
meaning. It is common in this jurisprudence to speak of derivative forms of discrimina-
tion—"indirect,” “adverse effect,” or “constructive’—which often serves the important
legal function of applying legislative remedies where there is no clear evidence of a discrim-
inatory intent or even a discriminator. In the hands of rights advocates, the term “discrim-
ination” has often been extended to encompass any social injustice whatsoever. The term
has become elastic and threatens to be stripped of concrete meaning. Judicial backlash was
inevitable. In order to sustain the distinction between those disadvantages that are and
those that are not discriminarory, judges will, sincc they have little option, rely on the core
notion of “discrimination” in order to recenter their intuitions about when and why dis-
criminatory distinction-drawing violates antidiscrimination law,

But why pursue the dubious tactic of stretching the meaning of discrimination beyond
its natural bounds? Unemployment undoubtedly makes life harder for people with dis-
abilities; but why assign the responsibility for these complex, multifactorial and systemic
phenomena to some discriminator? Undoubtedly people with disabilities do face discrimi-
nation in this central sense; and for that reason, antidiscrimination legislation is justifiable
and important. But that is not all there is to a recognition of human rights. Especially
when economic factors create real disadvantages for persons with disabilities, there is no
insult, because there is no insulter. There is a social evil; there is injustice and inequality.
But it is an evil of a different sort.

The characteristic feature of the inequality and denial of human rights suffered by
people with disabilities around the world is the unjust limitation of their equal right to par-
ticipate in the full range of social roles and ways of living. This may be the consequence of
neglect, lack of political clout or a systemic social failure to provide the resources and
opportunities needed to make participation feasible. Inequality is exemplified in concrete
and practical terms by the absence of resources and opportunities that make it realistically
possible for a person to achieve what he or she wishes ro achieve.

The denial of opportunities and resources is an issue not of discrimination but of dis-
tributive injustice—an unfair distribution of society’s resources and opportunities that
results in limications of participation in all areas of social life. Opportunities and resources
respond to needs, and a key disadvantage linked to disability is an inequality in the sarisfac-
tion of human needs. Impairment-related needs, variable across the population, are met
for some people but not others. Some needs are catered to, while others are ignored.
Resources are allocated to satisfy the repertoire of functional capacities of some people, but
not others. These allocations create a distributive imbalance unfairly disadvantaging some
people. This accounts for the fact that the most accurate indicator of the social status of
being a person with disabilities is poverty. The social construction of disability creates
inequality of access to social resources.

Distributive injustice persists because of the variation in impairment-related nceds
and disability accommodations. Statistically, the higher the level of impairment need,

the smaller the population cohort, with the result that morc crivial and more common
impairment needs (such as glasses for mild visual impairment) tend ro be catered to, while
more complex and less common needs (say those for spina bifida) are more likely ro
be underserved. Overlying this is the arbitrary allocation of socially constructed disadvan-
tages distributed across rthe population of impairments. Gencrally speaking, rhere are far
more disadvantages associated with mental and psychiatric impairments than the actual
needs linked to those impairments would predict. Many of the complaints against man-
aged care as a mode of distribution of health care reflect these same injustices. ln the end,
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distributional injustice is the product of structural and impersonal economic fordes
that cannot be explained in terms of discrimination in any of its many senses.

CONCLUSION

, forces

Antidiscrimination laws such as the ADA are shaped by social and legal forces tha, per-

haps inevitably, turn their attention away from distributional issues. In the abstract

, this is

not a criticism; indeed, the corrective focus of the ADA is the primary source of its;strength
and relevance to people with disabilities, Yet there are reasons to think that, both in con-
ception and in operation, the ADA conflicts with the fundamencal ideological components

of the disability rights movement: the social model of disability and the goal ofp

olitical

equality. The conflict is theoretical, to be sure, but there are many concrete instances where

the theoretical disequilibrium has produced inexplicable or unjust results. The Cla
approach, with its twin reliance on a fundamental, constitutional guarantee of equal
flexible and conciliation-based antidiscrimination legislation, provides a contrast
ADA regime. In principle, the Canadian approach offers a stronger protection,
grounded in constitutional law, the changes a successful complaint could engender

nadian
ity and
to the
since,
would

be far-reaching in scope. But precisely because of this, Canadian courts are cautigus and,

although far less so now than previously, deferential to the objectives of the legislath

re.

To be sure, none of this provides grounds for moving away from antidiscrimination leg-
islation, either in the ADA model or by means of the more complex Canadian apiproach.
On the contrary, it should be the motivation for supplementing antidiscrimination law

with a more vigorous and multisectorial pursuit of equality of participation for persons
with disabilities. In the end, perhaps, what is needed is a rethinking not so much of what
disability is or who qualifies as a bona fide person with a disability with a valid and énforce-
able complaint of discrimination, but rather of our social and political commitment to

equality.
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disabling language, justifying inequitable social participation

MAIRIAN CORKER

When | failed basic English on the first attempt, they said that
was what was to be expected of the deaf. When | passed it on
the second atfempt, they were silent. When | passed it ot
advanced leve!, they sid it wos a fluke. Funny how most of the
other things they said never got through. Now when | read o
wiite anything, it's my woy of confinuing to defy them. And now
they say I've got it wrong and that I don't understand my own
history. —Notes from a diary, 1974

To be injured by speech is to suffer a loss of context, that s,

not to know where you are. Indeed, it may be that what is un-
anficipated about the injurious speech act is what consfitutes ifs
injury, the sense of putting ifs addressee out of control. To be
addressed injuriously is not only o be open fo an unknown
future, but not to know the time and place of injury, and to suf-
fer the disorientation of ane’s situation as the effect of such
speech. Exposed at the moment of such a shattering is precisely
the volatiity of one’s “place” within the community of speakers;
one can be “put in one’s place” by such speech, but such @
place may be no place. ~—Butler 1997, 4

INTRODUCTION

The claim of disabled people to social or civil rights has been high on the agenda of the
U.K. disabled people’s movement since the publication of the document Fundamental
Principles of Disability by the Union of Physically Impaired Against Segregation (UPIAS
1976), although individual disabled people, who drew inspiration from grassroots organi-
zations of disabled people, were writing from a “rights” perspective a decade before (Hunt
1966). Disability rights discourse has traditionally “advocated policies based upon accord-
ing disabled people full citizenship rights through anti-discrimination legislacion.” (Oliver
1996b, 123). The pursuit of this goal at the level of national policy has seen no less than
thirteen Private Members' Bills pass through the British Parliament, most of which have
fallen foul of vutdated mechanisms of parliamentary procedure.

This period of intense political mobilization in the U.K. also saw the generation of an
increasing body of knowledge and pracrice which has come to be known as “the social
model of disability” (Barnes, Mercer and Shakespeare 1999, 2). There is not the space here
to document these developments in deail.’ For the purposes of this essay, it is important to
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