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Deaf Culture,

Cochlear Implants, and
Elective Disability

by BONNIE POITRAS TUCKER

Themeeﬁeechlear'implaﬂ&mciaﬂy'fcrp?ai@uauy deatened children, has aroused heated

debate. Members and proponents of Deaf culture vigorously oppose implants both as a seriously invasive

treatment of dubious efficacy and as a threat to Deaf culture. Some find these arguments persuasive:

others do not. And in this context arise questions about the extent to which individuals with disabilities may

decline treatments to ameliorate disabling conditions. When they do so, to what extent may they call upon

society to provide supportive services and accommodations?

uring the past decade, a growing concept
Dof Deaf culture has taken roor. Under this

concept, people who cannot hear are

viewed as either deaf (with a small d) or Deaf (with
a capital D). Persons who view themselves as deaf
are those who, although impaired in their ability to
hear, have assimilated into hearing sociery and do
not view themselves as members of a separate cul-
ture. People who call themselves “Deaf,” however,
view and define deafness as a cultural identity racher
than as a disability for some purposes; they insist
that cheir culture and separate identity must be
nourished and maintained.:

A cochlear implant is a surgically implanted de-
vice that is capable of restoring hearing and speech
understanding to many individuals who are severely
or profoundly deaf. Numerous studies show both
the ability of profoundly deaf individuals to hear
speech with cochlear implants and he ability of im-
planted deaf children to develop age-appropriate
spoken and receptive language skills.2 As reported
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in May 1998 to the Advisory Council of the Na-
tional Institute on Deafness and Other Communi-
cation Disorders: “It has now been demonstrated
that the long-term benefits of cochlear implants in
children are not limited to speech recognition bur
extend into dramarically improved language learn-
ing and language skills.™ In a recent survey, parents
of 176 implanted children perceived thar: (1) 44
percent of the children had greater than 70 percent
open speech discrimination (using sound zlone with
no visual clues), (2) 61 percent of the children had -
greater than 50 percent open speech discrimination,
and (3) 84 percent of the children had greater than
40 percent open speech discrimination.*

Because cochlear implants have the potential to
ameliorate or eliminate ramifications of deafness,
they are opposed by Deaf culturists, who view effores
to “cure” deafness or ameliorate its effects as an im-
moral means of killing Deaf culture.

The theory of Deaf culture is primarily premised
on a shared language—American Sign Language
(ASL). Individuals who communicate via ASL
clearly do speak a differenc language. American Sign
Language is visual rather than spoken, with its own
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syntax and grammar. ASL is quite
different from signed English, which
involves signing each English word as
it is spoken, using English grammar
and structure. In addition, some
members of the Deaf cultural com-
munity claim to be parr of a
separate culture as a result of
attending segregated (often
residential) schools for Deaf

children,’ or as a result of

talking on the telephone alone, We
have to use the phone with the aid
of a chird party—an interpreter or a
telay service, both of which present
extrernely awkward situations. Most
of us would love o be able to pick up

genericists for the purpose of deter-
mining whether their children are
likely to be born deaf. As explained
by Jamie Israel, a genetic counselor at
Gallaudet University's genetic ser-
vices center, “[m]any of our [Deaf]

We'd like to be able to hear our children and grandchildren

their participation in Deaf

ST SN

2 laugh and cry; to listen to the radio when we are driving; ...
clubs or wholly Deaf envi- .

ronments in which they so-
cialize or work.
According to the leaders

I

to be able to go to a professionai meeting at the spur of the

ARy imay

moment, ... to hear our own voices. ... The list is endless.

of the National Association
of the Deaf (NAD), Deaf
people like being Deaf, want
to be Deaf, and are proud of their
Deafness. Deaf culturists claim the

 right to _their own “ethnicicy, with

[their] own language and culture, the
same way that Native Americans or
Italians [or blacks] bond together.”6
They claim the right to “personal di-
versity,” which is “something to be
cherished rather than fixed and
erased.” In short, they claim the right
to their “birthright of silence.”

Many individuals who are deaf,
however, do not agree that these facts
give rise to a true culture. The now
deceased Larry G. Stewart, a leading
member of the signing deaf commu-
nicy (a strong proponent and user of
sign language), noted that “[D]eaf
culture’ was not discovered; it was
created for political purposes. The
term has yet to be satisfactorily de-
fined.”” Dr. Stewart went on to say
that “[i]n the larger sense of world
cultures, the meaning of culture is so
powerful and complex that to apply
it 50 narrowly to a group of highly
diverse deaf American citizens, whose
members are as heterogeneous as the
general population, simply makes no
sense” {p. 129).

Alchough Deaf culturists equate
being deaf to being a member of a
racial or wibal minority, many deaf
people find the analogy nonsensical.
Deaf people lack one of the five criri-
cal senses. True deaf people such as
this author are physically incapable of
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the telephone and make a personal or
business call when and how we feel

find an interpreter and without hav-
ing to make the call with a third per-
son privy to every word. Wed like to
be able to go to a movie or a play re-
gardless of whether captioning or in-
terprecers are available,. We'd like to
be able to participate in group con-
versations, to hear the conversation at
the dinner rable. We'd like to be able
10 hear music; to bear our children
and grandchildren laugh and cry; w0
listen to the radio when we are dri-
ving; to have a car phone; to be able
to use the drive-up window ac Mc-
Donald’s; to hear the announcements
at the airport; to be able to talk to the
person in front of or behind us on a
hiking trail; to be able to go o a pro-
fessional meeting on the spur of the
moment; to be able to get any job we
want without having to consider how
our deafness will interfere with the
job duties. Wed particularly like to
hear our own voices and to be able to
control the tone and pitch and loud-
ness of our voices. The list is endless.
Why would any human being wan:
to deny such pleasures to herself or
her children? ‘
Many members of the Deaf cul-
tural community strongly desire to
have Deaf children, who will be a
part of their parents’ Deaf culcure.
Some expectant Deaf parents visit

families are not interested in fixing
or curing deaf genes . . . [mlany . . .

~like it without-having-to scramble to——couples comein and want .. [D]eaf

children.™ If their children are snor
likely to be born deaf, Deaf parents
may choose not to have children, or
to abort children in gestation, just as
hearing or deaf people who deter-
mine through genetic rescarch that
their children are likely to be born
deaf may choose not to have children
or to abort children in gestarion.

The desire of parents to have chil-
dren who will be like them and fir
inco their world is certainly under-
standable. But most parents want
more for their children than they
have. While this author’s parents, for
example, never went to college, they
wanted all their children to have that
opportunity. Similarly, although we
cannot hear, most people who are
deaf want our children and grand-
children to have that ability.

Dena S. Davis notes that “the pri-
mary argument against deliberately
seeking to produce deaf children is
that it violates the child’s own auton-
omy and narrows the scope of her
choices when she grows up; in other
words, it violates her right to an ‘open
future.”™ Insisting that children who
are deaf be raised in a Deaf cultural
community denies these children the
tight to choose for themselves wheth-
er to accept or reject the larger hear-
ing world.
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Deaf culturists argue that parents
should not make decisions about
cochlear implants for their deaf chil-
dren, that the children should be al-
lowed to make such decisions for
themselves when they are old enough
to do so. However, experience has
proven that early implantation is
necessary for maximum efficacy of a
cochlear implant. Thus, waiting ten
or fifteen years to make the decision
for a child to have a cochlear implant
is the same as deciding that the child
will noz have an implant. If a child
who is deaf is going to learn to talk,
he or she must begin learning at 2
very carly age. A person who is deaf
does not learn to speak at the age of
twelve or older, the age at which the
child is arguably old enough to de-

Natural sign not only serves deaf
children as a means of communi-
cation berween other sign lan-
guage users bur can support intel-
lectual development and the ac-
quisition of ideas in the same way
that spoken language serves hear-
ing people. It is, therefore, a fotly,
say bilingualists, 10 create an artifi-
cial sign system, such as SE
Isigned English]. . ., when a bona
fide sign language already exists. It
is not only a folly but, say most
supporters of bilingualism, a
moral crime to attempt 1o force
young deaf children to do some-
thing they cannot do, that is, learn
spoken language as a first language
-...(p.63)

The contention on the. partofthe  today? (p, T3)-

——————<ide for herself hiow she wants to live.

her life. But a child who is deaf who
learns to speak and is part of the hear-
ing world during childhood can learn
to sign later in life and join the Deaf
world.

Many of the leaders of the Deaf
culture movement can speak, as a re-
sult of early oral training (or in a few
cases because they became deaf later
in life), and the majority of those
Yeaders know perfect English—al-
though they know ASL as well. In-
deed, it is their oral skills thar have
cnabled them to argue for Deaf iso-
lationism so persuasively. Many of
these leaders of Deaf culture, howev-
er, do not want today’s deaf children
to learn spoken English. Racher, they
believe that spoken English should be
rejected by Deaf people, and that
Deaf people should use only ASL as
their mode of “spoken” (actually
signed) language. This is known as
the “bi-bi,” or “bilingual-bicultural”
approach.”® Under this approach,
Deaf children are to learn ASL only,
and not spoken or signed English.
Bi-bi advocates believe that children
who are deaf should be taught their
“natural language” of ASL, which
they consider to be the “birthright of
all deaf children” {p. 60). Their ratio-
nale is expressed as follows:
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Deaf culture movement thar chil-
dren who are deaf are unable to
“learn spoken language as a first lan-
guage” is, of course, belied by the
thousands of deaf children, including
this author, who have learned spoken
language as 2 first (and in many cases
only) language. Nevertheless, advo-
cates of biculturalism espouse the
view that once a child who is deaf has
acquired a strong “natural” language
(ASL), the child can then be taught
written (but not spoken) English as a
second language. What biculrurists
do not explain, at least in any saris-
factory manner, is why even if one ac-
cepes the proposition that sign lan-
guage is more natural to deaf children
than speech, learning ASL is more
“natural” than learning signed Eng-
lish. Nor do biculrurists explain why
a child who is deaf should have 1o
struggle with learning to read and
write English a5 a second language,
when even if the child is raught 1o
sign only, it would be so much easier
for the child to learn and sign Eng-
lish, and then apply those English
signing skills when learning how 1o
read and write.

The leaders of Deaf culture who
espouse the most radical interpreta-
tion of the “bi-bi” movement and
want to deny children who are deaf
both spoken and signed English,

would deny deaf children the very
skills chat allow many of the Deaf
culture leaders to perform successful-
ly in this hearing world. One oral
deaf leader, Kevin Nolan, noted that
“nearly all” the Deaf culture leaders
he knows “have had the benefic of
early oral education.” Mr. Nolan

asks:

Why should they deny children
who are deaf the opportunity to
realize the same oral successes that
they themselves have experienced?
-+ . Having benefited from oral
education in their own childhoods,
why do they . . . deny their oral
backgrounds—those very back-
grounds that helped them o be-

come the leaders that they are

When this author and many of
the leaders of the Deaf culture move-
ment were growing up, technology
was very limited. Most people of our
generation (born at least berween
1940 and 1960) who are profoundly
deaf were not able to obtain much, if
any, benefit from hearing aids. (This
author, for example, has never been
able to wear a hearing aid.) The
times have changed, drastically! Tech-
nology has vastly improved. Today’s
deaf children are able to wear much-
improved hearing aids or to have
cochlear implants. And the technol-
ogy is still improving rapidly. Ir is
very likely that in ten to fifteen
years, perhaps less, cochlear implants
will have improved to the point
where almost all children who are
deaf could benefit very substantially
from an implant.

Deaf culture advocates, however,
are strongly opposed to research
geared at “curing” deafness and are
particularly opposed to placing coch-
lear implants in children. They as-
sert that members of their minority
group “are in no more need of a cure
for their condition than are Hajtians
ot Hispanics.”? To many members
of the Deaf cultural community,
cochlear implants represent “the ulri-
mate denial of deafness, the ultimare
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refusal to let deaf children be Deaf”
(p. 40). As stated by Roz Rosen, for-
mer president of NAD, since “[h]ear-
ing is not a life or death matrer . . . [ic
is] consequendy not worth the med-
ical, moral and ethical risk of altering

a child.™ In accord with this reason-

ing, Deaf culturists have strongly
criticized the National Institute of
Health’s National Institute on Deaf:
ness and Other Communication Dis-
orders, which gives federal grants for
tesearch geared at the prevention and
treatment of deafness and other com-
munication disorders. !

Gallauder students and their fami-
lies or friends have informed this au-
thor that cochlear implants are great-
ly frowned upon at Gallauder, and
that implanted individuals who at-
tend Gallaudet are usually pressured

1) Do you think that having 2
cochlear implant takes away your
Deaf pride?

2) Do you think that cochlear im-
plants remove you as a member of
Deaf culture?

3) Do you think that cochlear im-
plants are a way for hearing people
to break down Deaf society?

4) Do you think that 2 person
should be allowed to choose
whether or not to have a cochlear
implant or should it be left up to
the parents to decide? (Take into
consideration that the longer you
wait, the less likely it is that [che
implane] will work).

At least several recipients of that

~often by their-peers rather-than by
staff or faculty members) to remove
them or at least not to wear their
processors. As one reporter succinctly
stated:

As anyone at Gallaudet knows, a
student with a {cochlear implant]
device . . . runs the risk of being
shunned. “I have some friends
with implants,” says Scott Mohan,
a sixth generation deaf senior at
Gallaudet. “They just don’t use
them anymore.”
“You can understand why,” says
" Keith Muller, Executive Director
of the League for the Hard of
Hearing in New York City. “Kids
who try to speak in deaf schools
are ridiculed. And the greater their
oral success, the more they are
criticized.™s

The hatred with which Deaf cultur-
ists view cochlear implants is ex-
pressed in the ASL sign for a cochlear
implant, which contains a two-fin-
gered stab to the back of the neck, in-
dicating a “vampire” in the cochlea.
One individual seeking informa-
tion about cochlear implants sent a
list of questions to selected cochlear
implant recipients and parents of chil-
dren with cochlear implans.'s Ques-
tions asked included the following:
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questionnaire were angered by these

questions. The responses of three in-
dividuals are illustrative.

To the question about whether
cochlear implants take away “your
Deaf pride,” one respondent, Bill
Boyle, noted, “. . . whar the hell is
deaf pride’ Proud not to hear your
child’s voice, pianos, the birds in the
trees? That’s not pride, it's bull-head-
edness and selfishness. . . . I feel che
implant enhances my pride. 1 am
proud to be overcoming what was

considered a severe handicap, proud -

to be part of the community as a
whole, not to a ‘club’ of narrow
minded people.””

To the question about whether
cochlear implants “remove you as a
member of Deaf culture,” another re-
cipient, Melissa Chaikof, responded:

If the cochlear implant has re-
moved my daughters from “[D]eaf
culture,” and it probably has, then
that is fine by me. The [D}eaf cul-
turists opportunities in life are so
{imited, and my daughrers’ are
not. Furthermore, it has been the
choice of those in the “[D}eaf cul-
ture” to exclude those with im-
plants from their group. . . .18

To the question about whether
cochlear implants are a way for hear-
ing people to break down Deaf soci-

~ "bomn. S much time and possible

ety, Ms. Chaikof stated: “In obrain-
ing implants for our daughter, we did
not have the ulterior motive of
‘breaking down Deaf society.’ If tha
is an indirect result . . . [m]y concern
for my daughters’ fucures is far
greater than for the future of ‘Deaf
society.””

The three respondents replied to
the question about whether a person
should be allowed to choose whether
to have a cochlear implant or whether

parents should make that decision as
follows:

(i) Mildred Oberkotrter replied:
“for young children, it is essential
that parents choose whar is best
for their child’s interest and [the
child’s ability to] function in
his/her culture in which sthe s

maximum value would be lost in
language and auditory develop-
ment if and when the child is cog-
nitively ready ro make such a deci-

sion for him/herself "9

(ii) Melissa Chaikof replied: “1
absolutely think that the decision
as to whether or not to implant
should be in the hands of the par-
ents . . . and the implant team.
Some children and some families
make better candidates. For exam-
ple, one implanc team here will
not implant children in total com-
munication (sign and some speech]
or manual [sign language only]
programs . . . [TThe kids whose
parents are committed to an audi-
tory-verbal approach (learning to
listen], as we are, stand a very high
chance of success.”

(iit) Bill Boyle replied: “If this
[question] is abouc children, it is
an enormous responsibility for the
parents to decide. Bur—it is a de-
cision [for] the parents who truly
believe thar their decision will be
in the best interest of their child,
and not a decision {for] NAD or
others to decide. Yes, the longer
you wait, the less benefit, so leave
the parents alone and let them
decide. .. "
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While vehemendy proclaiming the
right to preserve their Deaf cultural
heritage and denouncing those who
choose to alleviate—to the maximum
extent possible—their deafness or
cheir childrens’ deafness, members of
the Deaf cultural community are
strong activists for the promulgation
of laws protecting persons with dis-
abilidies, such as the Americans with

the Deaf in Rochester, New York was
$42.7 million.

Other services to alleviate the ef-
fects of deafness are also costly, such
as relay services mandated by ADA
Title IV. In 1995, the Arizona relay
service, a relatively small service, em-
ployed approximately 140 to 160
relay operators—plus administrative
and technical personnel—and proc-

Whe n most deafness becomes correctable, an individual

who chooses not to correct his or her deafness (or the

deafness of his or her child) will lack the moral right

to demand that others pay for costly accommodation.

workforce productivity; $121.8 bil-
lion in the cost of education; and
more than 32 billion annually for the
cost of equal access, Soctal Security
Disability Income, Medicare, and
other entitlements of the disabled.™
All of these expenditures are nec-
essary today to allow many persons
who are deaf to take their rightful
place in society. Currendy, therefore,
the majority of Americans, in-
cluding our representatives in
Congress, rightfully endorse

these expenditures. But the

right of deaf persons to receive

costly assistance is not unlim-

ited. While society has moral

and ethical obligations to per-

sons who are deaf, people who

are deaf also have moral and
cthical obligations to society:

10

Disabilities Act. They vigorously ad-
vocate for the provision of special
services to alleviate the effects of deaf-
ness. The Deaf cultural community,
for example, is opposed to educating
children who are deaf in mainstream
classrooms but insists that such chil-
dren should be placed in segregated
schools for the Deaf so that they may
become full-fledged members of the
Deaf cultural society.

The costs of special schools for
children who are deaf are high. One
study estimated that the yearly cost of
educating one child in a residential
school for the deaf is $35,780 and ed-
ucaring one child in a self-contained
class for the deaf (in a public school)
is $9,689, compared to only $3,383
to educate the same child in a regular
classroom.? The fiscal year 1997
budger for the Phoenix Day School
for the Deaf in Phoenix, Arizona (a
nonresidential school), for example,
was nearly $5.8 million to educate
approximately 230 children. Special
colleges for deaf students are equally
expensive. The 1995 federal budger
for Gallauder University’s college pro-
grams for deaf students was $54.2
million; the 1995 federal budger for
college programs for deaf students ar
the National Technical Institute for
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essed approximately 60,000 calls per
month. The cost for this service to
Arizona telephone users was approxi-
mately $300,000 per month, or $3.6
million per year, not to mention the
expenditure of hundreds of thou-
sands of dollars to purchase the nec-
essary equipment for the service to
operate.

Other examples include the costs
of interpreters and captioning. Inter-
preter fees for deaf people range from
$20 to $40 per hour in most cities
{more in some), and almost all inter-
preting agencies require payment of
at least a two-hour minimum fee. In
some cases, interpreters will be paid
for a half day’s work even when only
one hour or less of the interpreter’s
time is required. Further, most inter-
preting agencies insist that two inter-
preters be hired to interpret for any
period longer than one hour, or in
some cases two hours, due to the
need for the interpreters to switch off
every twenty minutes. Real-time cap-
toning may be even more expensive.
The average cost of a real-time steno-
grapher ranges berween %40 and
$100 per hour, assuming the reporter
provides his or her own equipment.

It is estimated that deafness costs
society “$2.5 billion per year in lost

-~ with rights come responsibili-

ties. To fulfill their obligations
and responsibilities, people who are
deaf should supporr, rather than pro-
test, research to ameliorate or elimi-
nate deafness, and agree to accept full
responsibility for the ramifications of
chosen deafness or the refusal to take -
reasonable steps to modify the ramifi-
cations of their deafness.

When most deafness becornes cor-
rectable, which for many people has
already occurred and for others may
well happen in the near future, an in-
dividual who chooses not to correct
his or her deafness (or the deafness of
his or her child) will lack the moral
right to demand that others pay for
costly accommodations to compen-
sate for the lack of hearing of that
individual (or his or her child). In
this age of budget crises and cries for
tax reform, when there is talk of, and
some action with respect to, the need
to cut funding for welfare, Medicaid,
Social Security, federally supported
food banks, and other social welfare
programs, it is unrealistic, at best, 1o
expect society to fund expenditures
that could be eliminated. At worst,
such an egocentric approach appears
to give credence to Philip Howard’s
Death of Common Sense.2

A primary criticism of this ap-
proach is thar it leads to a slippery
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slope. If we force people who are deaf
either 10 correct their deafness to the
extent possible or to forgo public and
private benefits, what else will we
force people w0 do in the name of
common sense? If prospective parents
choose o bear a child whom they
know will be born deaf, will we label
that as a form of willful deafness and
deny the child accommodations?
While recognizing the slippery slope,
this author believes that lines can be
drawn. Forcing a person to choose
between surgery and accommoda-
tions, for example, is not analogous
to forcing parents to choose between
abortion and the right of their deaf
children to receive appropriate ac-
commodations. Abortion is the pre-
vention of life; surgery is not, despite
the contention that it will lead to the
end of Deaf culural life.

Another criticism of this argu-
ment is that no individual should be
required to have surgery or any other
invasive bodily procedure. In re-
sponse to the irrefutable fact that
every person always has the right to
refuse any trearment, Deaf culturists
assert that a person who is deaf will
be given no real choice because ac-
commodations for deafness
will not be available as a re-
sult of that choice.

In our society, however,
individuals are always oblig- .

“ated 10 assume responsibility

for their choices. In the legal
context, for example, one

who suffers physical injury

due to the negligence of an-

other may sue the negligent

actor for damages, bur recov-

ery for permanent injury is

not permissible if the injury could be
eliminated by reasonable measures.?
As one court stated, it is “well estab-
lished that the plaintiff in a personal
injury case cannot claim damages for
what would otherwise be a perma-
nent injury if the permanency of the
injury could have been avoided by
submmmg © treatment by a physi-
cian, including possible surgery, when
a reasonable person would do so
under the same circumstances.”*
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Whether submitting to surgery is
a “reasonable measure” depends on
the circumstances. We must look to
the risk of the surgery, the pain in-
volved, the probability of the surgery
having successful results, the cost of
the surgery, and the amounr of effort
to be expended by the person having
the surgery to obtain successful re-
sults.? Then we must weigh chose
considerations against the conse-
quences of not having the surgery.?

When cochlear implants have a
high probabilicy of significant suc-
cess for all deaf people who are can-
didates for an implant, a courr would
be likely to hold that an individual
who became deaf due to the faule
(tort) of another (a tortfeasor) could
not recovet from the tortfeasor for a
permanent injury (permanent deaf-
ness) if that individual refuses coch-
lear implant surgery. The deafened
individual could not be required to
have surgery, of course. Similarly, an
injured person who refuses possible
surgery due to religious or other per-
sonal reasons cannot be compelled
1o have surgery. Having made that
choice due to religious or personal
reasons, however, an individual can-

in the not so dlstant future, courts may begm to decline

R AN B, Iox RS VI

‘to apply d|sab|l|ty antldlscrlmlmatlon laws to lhdlwduals

I

laws preventing discrimination on
the basis of disability” do not pro-
vide that people with “voluntary” dis-
abilities are not protected by those
laws, nor, for the most part, have the
laws been interpreted in such a man-
ner.® We do not look to “how” an
individual became disabled when de-
ciding whether sociery will assist thar
individual to prevent discrimination.
How an individual became disabled,
however, is different from asking
whether an individual has taken—or
will rake—all reasonable efforts two
eliminate or mitigate the effects of
that disability.

In the not so distant future, courts
may begin to decline to apply dis-
ability antidiscrimination laws 1o in-
dividuals who refuse to take reason-
able efforts—including surgery—to
climinate, or at least minimize, the
effects of their disabilities. This is par-
ticularly true when disabilities such as
blindness or deafness are at issue, be-
cause it is difficulc and expensive to
provide accommodations for indi-
viduals with such disabilities. But the
same concept should apply to all dis-
abilities. By way of example, if a per-
son with manic depression refuses to

i T N LD

who refuse to take reasonable efforts—mcludmg surgery—

L xe
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to eliminate or minimize the effects of thelr dlsabllmes.

not usually recover damages for the
now permanent injury, despite the
fact that, absent the tortfeasor’s neg-
ligence, the injury would not have
existed. A similar reasonable principle
may apply with respect to people
who choose to remain deaf when a
choice is possible, or who choose not
10 alleviate many of the ramifications
of their deafness.

Currently, the Americans with
Disabilities Act (ADA) and other

R T
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take medication that would alleviate
the symptoms of that disability (med-
ication that meers the test of reason-
ableness), should an employer be ex-
pected to provide thar individual
with flexible and shorter work hours,
release from certain job duties, or
other accommodations to his or her
chosen manic depression? Not in the
opinion of this author.

Today, there is a tremendous back-
lash against laws such as the ADA.
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Some members of society, particular-
ly the business sector, view the ADA
as providing “special benefits” to peo-
ple with disabilities;?® those individu-
als and entities do not understand
that the ADA s intended simply to
level the playing field for people with
disabilities, to allow them the oppor-
tunity to take part in mainstream so-
ciety. The ADA does not provide
“special benefits” for people with dis-
abilities. For example, providing an
interpreter or a special typewriter
telephone (and a relay service) for an
employee who is deaf is not a “special
benefit;” rather it is an accommoda-
tion (thar must be provided only
when it is reasonable for the employ-
er to do 50) 10 allow the deaf person
to take part in the work force to the
same extent that a hearing person is

" modation).

The United Kingdom’s recently
enacted Disability Discrimination
Act of 1995 (DDA) already recog-
nizes this concept to some degree.
Under the UK.s DDA, an individ-
ual is deemed to be disabled, even if
the disability is controllable by med-
ication or other medical treatment, if
the disability would have a substan-
tial effect on the individuals ability to
carry out normal dav-to-day activities
without the medication or medical
treatment. Practical exceptions are
noted, however.

For example, this rule does not ex-
tend to those with impaired sight
where the impairment is cor-
rectable by spectacles or contact
lenses or by some other prescribed
method, whether or not those aids
are in fact used. This exception re-
flects the fact that the correction of
impaired sight by spectacles and
contact lenses is usually so effec-
uive that “people who wear specta-
cles or contact lenses would not
generally think of themselves as
disabled.”* (emphasis added)

The U.K.’s DDA provides that the
Secretary of State may issue regula-
tions making other exceptions (in
addition to the exception dealing
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already-able to-do-so-{withoutaccom=——ability. (pp. 50-8.9)

with certain vision impairments) o
the rule dealing with disabilicies and
corrective medical treacment. The
DDA’ annotations offer one illustra-
tion of such a regulation that might
be enacred:

For example, at the moment, peo-
ple wearing hearing aids will be
covered by the definition because
hearing aids usually provide only a
partial correction of a disability.
Those people are still usually, and
should be, seen as disabled. Bur if
at some future dare, as a result of
improved technology, hearing aids
became as completely effective as
spectacles or contact lenses are
today, it might be appropriate to
exclude people in that situation

from the general definition of dis-

The United States Equal Em-
ployment Opportunity Commission
(EEOCQC), which is responsible for
enforcing the employment section
(Tite I) of the ADA, also takes the
position that the determination
whether an individual’s physical or
mental impairment “substantially
limits a major life activity” (as re-
quired to fall within the definition of
a person with a disability under the
ADA) should be made without con-
sidering the effects of medical treat-
ment on the individual.* The EEOC
has not noted exceptions to that rule,
as has the U.Ks DDA. Nevertheless,
even absent such exceptions, several
courts have disagreed with the
EEOC, and have refused, for practi-
cal reasons, to hold that a physical
impairment that is correctable by
medical treatment constitutes a dis-
ability under ADA Tide 1.

For example, the EEOC's regula-
tions state that an insulin-dependent
diabetic is disabled for ADA Title I
purposes if the only way the individ-
ual can perform major life activities is
with the aid of insulin (without in-
sulin the individual would lapse into
a coma). In Coghlan v. H. J. Deinz
Co. the court disagreed with that
reasoning, helding that the EEOC’s

interpretation contradicts the express
language of the ADA, because “an
insulin-dependent diabetic who takes
insulin could perform major life ac-
tivities, . . . would therefore not be
substantially limited” in the ability o
perform such activities, and is chere-
fore not disabled within the meaning
of Title I of the ADA.%

Other courts have also disagreed
with the EEOC's reasoning. These
courts scem troubled by the need to
give special protection to individuals
whose physical or mental impair-
ments (otherwise considered disabili-
tes) are completely correctable, even
though in the cases cited the plaintiffs
were receiving appropriate medical
treatment and were nor seeking ac-
commodations for problems alleviat-
ed by such medical treatment. In-

“deed, in at least one case a court held -

that an individual who refused to
submit to surgery that would have
remedied a physical impairment could
not claim protection under ADA
Tide L In Pangalos v. Prudential In-
surance the court held that an indi-
vidual's severe ulceritive colitis did
not constitute a covered disability
under the ADA because it could have
been remedied by a colostomy, a sur-
gical procedure the individual refused
to have.3

It seems likely that in the furure
more courts will hold that the law
does not require that an individual
with a physical impairment be pro-
vided with accommodations which
would not be necessary if the indi-
vidual would obrtain reasonable med-
ical treatment that would obviate the
need for such accommodations. If
courts routinely accept an individ-
ual’s refusal of reasonable medical
treatment, and require the provision
of accommodations to level the play-
ing field for that individual, the social
and political mood and climate with
respect o laws such as the ADA is
likely to deteriorate. Members of the
public, including politicians, are like-
ly to ask: why should the public and
private sectors be required to spend
money to provide accommodations
for a person whose disability is cor-
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rectable, when correcting the disabili-
1y would in itself help to level the
playing field for that person?

This is not to say, however, that
people who are deaf and have coch-
lear implants, or other people with
disabilities who accept mitigating
medical intervention, should not be
protected in any fashion by laws such
as the ADA. This author agrees that
such individuals may still be illegally
discriminated against. Suppose, for
example, that an employer refused to
hire a deaf person simply because that
person was deaf and had a cochlear
implant. Such conduct should be
held co violate the ADA. This type of
situation is quite different from re-
quiring the provision of costly ac-
commodations that would not be
necessary if reasonable medical inter-

vention was accepted. It is crucial  _ In spite of all that is said above, it

that we distinguish between the two
types of situations.

Moreover, the argument thar those
who refuse cochlear implants for
themselves or their children should
not demand costly accommodations
necessitated by deafness has validity
only to the extent that cochlear im-
plants are financially accessible. Coch-
lear implants themselves are not in-
expensive—it is estimated that in the
United States the cost of an implant,
including necessary rehabilitation
and training, approximates $40,000.
Presently, most (but not all) insur-
ance companies cover the bulk of this
cost;** in other circumstances state-
funded medical programs for low-
income families or individuals cover
the cost; in still other circumstances
organizations such as HEAR in Den-
ver have donated or obrained funds
to cover the costs of cochlear im-
plants. To the extent that an implant
is not available due to financial con-
straints, an individual has not made
a choice to remain deaf (or to have
her child remain deaf) and may yet
demand accommodations for her (or
her child’s) deafness. It makes a lot
more sense for society to be required
to fund cochlear implants to eradicate
the effects of deafness, however, than
for society to be required to fund the
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never-ending costs associated with
uncorrected lifelong deafness.

Cochlear implants do not, and
likely will not, eliminate deafness al-
together. An individual who has an
implant is still deaf. The difference is,
however, that the ramifications of
deafness are significantdy reduced. At
the present time, it is known that
most children, and people who be-
come deaf later in life and have mem-
ory of normal hearing, do very well
with cochlear implants, thus reducing
(if not climinating) the need for spe-
cial schools, interpreters, and other
costly accommodations. Such indi-
viduals who refuse today to have
cochlear implants, yet demand costly
accommodations, should, in this au-
thor’s opinion, be viewed as acting
unethically.

is impossible not to recognize the
source and validity of the anger, hos-
tiliry, and solidarity expressed by the
Deaf culturists who choose to reject
hearing society and who do not wish
to be “hearing” to any degree. Any
individual with any compassion who
knows anything of the history of peo-
ple who are deaf must understand
how the concept of Deaf culture
came into existence. Many people
who are deaf continue to live as sec-
ond class citizens, as indicated not
only by the rejection of deaf people
by most hearing people but by the
facts that:

The average deaf person today
reads at a fourth grade level. One
in three drops out of high school.
Only one in five who starts college
gets a degree. Deaf adults make 30
percent less than the general popu-
lation. Their unemployment rate
is high, and when they are em-
ployed, it is usually in manual jobs
such as kitchen workers, janitors,
machine operators, tailors and car-
penters, for which a strong com-

mand of English is not required
3

Rejecting hearing society, technol-
ogy that will alleviate the ramifica-
tions of deafness, and the potential

 tion in Nortingham: Safe—Effective—Effi-

eradication of most deafness, howev-
er, is not the solution to the problems
of deaf people. Rather, deaf people
with cochlear implants, particularly
children, have a wealth of opportuni-
ties and porential life experiences
available to them. To deny such op-
portunities based on theories of segre-
gation is indeed illogical.
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