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The Americans with Disabilities Act (ADA) has, in its decade of operation, become the model for disability antidiscrimination legislation around the world.1 To be sure, there are other legal mechanisms for responding to discrimination: Canada, Poland and the Netherlands have constitutional guarantees of equality for persons with disabilities;2 France, Ger​many and several other European countries have strict affirmative-action provisions, primarily in the employment sector;3 and Japan and China, among other countries, have strongly worded though not legally binding or enforceable "prohibitions" of discrimina​tion against persons with mental or physical disabilities4 which are founded on the equally nonbinding United Nations declarations.5
The contrast with the Canadian constitutional approach to disability rights provides an interesting comparison with the ADA. The Canadian Charter of Rights and Freedoms provides in Section 15(1) for a general, and on the face of it very broad, guarantee of equal​ity: "Every individual is equal before and under the law and has the right to the equal pro​tection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability." The Canadian Supreme Court has been cautious in its interpreta​tion of the scope of this provision as it affects persons with disabilities.' Inasmuch as suc​cessful adjudication using the Charter has constitutional force, all levels of government are bound to act in accordance with the decision. Although individuals can initiate constitu​tional legal challenges, the federal government of Canada, as well as certain provinces, have found it in their interests to initiate constitutional reviews of their own acts or policies so as to avoid future litigation.

In addition to the constitutional recognition and protection of equality, each Canadian province and the federal government have enacted explicit antidiscrimination legislation (or human rights acts, as they are called), that provide protection against discrimination on the basis of disability. These acts apply to the private sector, unlike the Charter protection, which binds only the various levels of government and its agencies. Their focus, however, is on arbitration and conciliation, and only a few cases make their way (and with extreme slowness) up through the court system. There have been, however, interesting and creative results. For example, a child with cerebral palsy who wished to compete in a bowling tour​nament won the right to do so, even though that required a change in the rules of the game, inasmuch as she needed to use a ramp to deliver the ball.7 Unfortunately, in recent years, human rights agencies have been dramatically underfunded, with the result that what was once a slow process is now a glacially slow process.

Ultimately, when human rights are guaranteed, constitutionally or otherwise, enforce​ment becomes a judicial matter and is not restricted to providing compensation to one individual whose rights have been violated. Indeed, on occasion courts in Canada have cre​atively devised techniques for altering offensive legislative provisions, up to the point of excising certain wordings and substituting others. The bluntest tool available to a Cana​dian court is a declaration that a law (and so state action taken in accordance with the law) is ultra vires; but in practice, Canadian courts have taken to issuing far more subtle and effective orders in order to ensure that equality for persons with disabilities is enhanced and protected. Relying on the Charter's internal logic, courts have held that forms of discrimi​natory treatment, though arguably justified by a background pressing and substantial state objective (for example, highway safety), nonetheless violated equality because the means in which that objective was sought to be achieved were not rationally connected to the objec​tive.' In another high profile case a deaf individual who had argued that hospitals in British Columbia which fail to provide sign language interpreters discriminate against people who are deaf was successful. The Supreme Court of Canada had little difficulty demanding that legislative changes be implemented forthwith to ensure that the province's health sector functioned in line with the constitutional protection of equality.9

At the same time, "judicial legislation" of this sort certainly has its critics and is highly dependent on the membership of the court and their political views.

The Canadian approach to the constitutional enforcement of disability human rights is not without its problems. The discourse of human rights becomes specialized and removed from common understanding. An individual or group who wants to bring a case against a law or policy has the onerous task of bringing before the courts complex constitutional argumentation. The process can take years, is extremely expensive, and can be dismissed without comment by a court that judges the issues of insignificant constitutional impor​tance. Courts, finally, as rule are understandably reluctant to move too quickly or too far when interpreting the highest law of the land.

Although there are many procedural and substantive differences between the Canadian constitutional approach and that adopted in the U.S. and elsewhere, all examples of legal protections against discrimination are a manifestation of what might be called "the human rights approach" to disability social policy. Undoubtedly the single most important social event in international disability advocacy in the past couple of decades, the human rights approach was the product of political action and lobbying in the U.S. and elsewhere from the early 1960s on.10 The disability tights movement followed and adhered to the strate​gies and inspiration of civil rights movements responding to racial discrimination, which, certainly in the U.S. context, accounts for the reliance on antidiscrimination protection as the primary expression of disability rights and the mode of their protection.

Early on, disability advocates realized that an essential theoretical presupposition of the human rights approach was a very different conception of disability from that standardly used in the medical community. Relying on decades of work by sociologists and socio​psychologists,11 advocates gravitated towards the "social model" of disability, in which dis​ability is seen as the outcome of an interaction between intrinsic features of the individual's body or mind (impairments) and the complete social and physical context or environment in which that the person carries out his or her life."

Hints of the social model can be discerned in the definition of "handicapped individual" found in the original version of the Rehabilitation Act of 1973 (mirroring the language of Title VI of the Civil Rights Act of 1964), which created a parallel between the disadvanta​geous social reception of disability and that of race.13 A more explicit and considerably more radical expression of the social model came in 1976 from a group of disabled individ​uals in the U.K. calling themselves the Union of the Physically Impaired Against Segrega​tion (UPIAS), who defined "disability" as "the loss or limitation of opportunities to take part in the normal life of the community on an equal level with others due to physical and social barriers."14

More moderate and defensible versions of the social model of disability argue that while having a disability means being limited in the range of activities one can perform, what accounts for this limitation is often if not always a matter of the environmental context in which human actions occur." In particular, physical and socially created or tolerated barri​ers limit when they do not prevent the performance of human activities, roles or behaviors which, in composite, account for the sum total of human life in all its social dimensions. The physical and social world creates barriers for people with impairments: stigmatizing attitudes and presumptions of incompetence, failures to accommodate impairment needs, and a general neglect that makes possible the design of products and the built environment that are not fully useable for people with mobility, communication or intellectual impair​ments. The social world that produces barriers or fails to remove them creates much of the disadvantage of having a disability.

Other recent attempts to describe the social model of disability have sought to describe more carefully the relationship between the intrinsic features of human bodies and minds that account for impairments and the extrinsic features of the physical and social world that, in interaction, yield the experience of disability. Moreover, the relationship between impairments and limitations in the performance of activities is more complex than usually believed. The disabilities that people experience can be linked to a wide range of back​ground impairments, and it is rare to be able to infer from impairment to disability, or vice versa. For example, a person may have limitations in his or her ability to move around in an open public area because of impairments that interfere with walking, or with seeing obsta​cles or with being able psychologically to deal with strangers. On the other hand, we should be wary of predictions about what people who have visual impairments can or can​not do: some of these predictions merely reflect stigmatizing preconceptions.

The social model of disability, in brief, can be characterized by adherence to the follow​ing propositions:

1. Disability is a complex phenomenon that results from interactions between intrinsic features of human minds and bodies and features of the physical and social environ​ment in which people live and act.

2. Disability cannot be reduced to or be predicted from underlying physical or mental states of the person.

3. Disability is not a dichotomous state that people either have or do not have, but is rather "fluid and continuous," 16 existing in various forms and degrees; moreover, disability is a universal human experience.

4. Disability cannot be understood independently of the complete context-that is, features of the physical and social environment-of the person's life.

THE ADA AND THE DISABILITY RIGHTS APPROACH

In the U.S. and other industrialized countries, the disability rights movement-under​pinned by one or another version of the social model of disability-played itself out against a background of specific social entitlements and related provisions, primarily in the areas of health, rehabilitation, transportation, education and employment. Historically, these provisions were overtly political responses to the demands of disabled veterans, with the result that disability programming, despite the rights revolution, tends to be reactive and piecemeal. 17 Often, too, disability policies have seemed to be more responsive to the professional needs of service providers and bureaucrats than to people with disabilities themselves.

As an essentially consumer protest, the disability rights movement was fueled by a rejection of this manner of meeting disabled people's needs. Initially at least, what was demanded was not more social programming or even specific entitlements, but a reorienta​tion of the very foundation of disability law and policy. What was needed was an explicit recognition of the human rights of persons with disabilities. All change for the better would flow once it was acknowledged that people with disabilities are not given their rights as a matter of charity or the goodwill of others, but are entitled to them as equal members of society.

The human rights approach, in other words, was at bottom a demand for equality for persons with disabilities. Following the pattern of other civil rights movements, that demand was, so to speak, legally operationalized as antidiscrimination enforcement. The legal mechanism for securing equality thus became enforceable protections against dis​crimination on the grounds of disability. While the human rights approach put full partic​ipation and equality foremost on its agenda, it also reacted against the stereotypes of infirmity and childlike dependency and set its sights on the goals of independence and self​sufficiency. Especially in the U.S., disability advocates adopted and made their own the culture of individualism and a rejection of a paternalistic state. Rather than entitlement programming, which fosters dependence, the goal should be economic self-sufficiency, usually in the form of remunerative employment. Equality, advocates believed, could be best served by enabling people with disabilities to be competitive in the open labor market, giving them a fair and equal opportunity to get and keep a job. The strategy of encouraging people with disabilities to make demands for full inclusion into existing economic struc​tures was motivated by the fundamental faith that full employment for persons with dis​ability was bound to have long-range economic advantages for the society at large. This suggested that what prevented fully inclusive employment could not be the labor market itself but, rather, economically irrational stigma and prejudice of the sort that antidiscrim​ination legislation is perfectly designed to remedy.

In retrospect, the disability rights approach can be credited with nearly every change in attitude and treatment of people with disabilities in the last two decades, from curb cuts and accessible bathrooms to programs to integrate developmentally disabled children into the public schools. As it has matured, the approach has adopted some of the theoretical developments introduced by feminists and black theorists. More recently, the approach has taken on some of the flavor of identity politics. Yet through it all, faith has been retained in the legal representation of disability rights in antidiscrimination legislation in general and the ADA in particular.

In the face of proven success, it might seem churlish to raise objections to theory and practice of antidiscrimination law or to question whether equality-seeking is always and only a matter of preventing discrimination. Nonetheless, cautious critique is justified if, as I believe, in the contemporary social and economic climate legislation like the ADA yields doctrine and results that are in conflict with the underlying political and ideological com​ponents of the disability rights movement, namely the social model of disability and the goal of political equality. This conflict manifests itself when the ADA is viewed either as an appropriate and adequate legal remedy for rights violations or, more broadly, as a construc​tive social response to the inequality that people with disabilities experience.

THE ADA AS A REMEDY FOR RIGHTS VIOLATIONS

The ADA sets out detailed legal and administrative mechanisms for determining, adjudi​cating and remedying complaints of discrimination on the basis of disability as explicitly defined by its provisions. This role is accomplished by means of provisions that provide adjudicators with the legal tools for distinguishing discriminatory from nondiscriminatory treatment within protected sectors represented by the four primary titles of the act: Em​ployment, Public Services, Public Accommodations, and Telecommunications. And the purposes of the act are clear-namely, to provide "clear, strong, consistent, enforceable standards" that address discrimination against individuals with disabilities, such as will establish a clear and comprehensive mandate for the elimination of that discrimination."

The governing assumptions of the act are nowhere better expressed than in the "find​ing" that individuals with disabilities are a: "discrete and insular minority who have been faced with restrictions and limitations, subjected to a history of purposeful unequal treat​ment, and relegated to a position of political powerlessness in our society, based on charac​teristics that are beyond the control of such individuals and resulting from stereotypic assumptions not truly indicative of the individual ability of such individuals to participate in, and contribute to, society. ..."'9 The cause of discrimination is here portrayed as "pur​poseful unequal treatment" founded on "stereotypic assumptions" directed at a "discrete and insular minority." These salient phrases, adopted directly from the developed law on racial discrimination, firmly root the ADA in a conception of discrimination that in​forms not only the substantive provisions that follow but also the jurisprudence that has developed.

The ADA presumes that people with disabilities see themselves and are seen by others as a minority group analogous to a racial minority who have historically suffered discrimi​natory treatment that is fundamentally irrational and prejudicial. Unfortunately, the anal​ogy between disability and race is forced and awkward. The social stigma and stereotyping that undoubtedly exist in the case of disability vary widely between mental and physical impairments. People with disabilities do not have common experiences, nor, the Deaf community notwithstanding, is there a unifying culture or language that people with dis​abilities can point to in order to establish transdisability solidarity. One does not have to be an anthropologist to observe that the leaders of the disability movement have tended to be highly educated, white, middle-class males with late onset physical disabilities and mini​mal medical needs, a group that is hardly representative of the population of people with disabilities around the world.

But even if the minority model fitted the facts, and people with disabilities did consti​tute a "discrete and insular minority," there is a fundamental dilemma in relying on this characterization. Unlike race and gender, in the case of disability adverse labeling is a justi​fiable concern on its own. Yet in order to benefit from the protections of the ADA, one is required to embrace a label and a minority group status which is explicitly described to be socially discredited.

But surely, it might be argued, the ADA and its operation over the years have helped to destigmatize the label of "person with disability," perhaps even infusing it with new and invigorated positive value. There is little evidence that this has occurred, nor is it clear how it could happen since the purpose of the ADA is explicitly negative, namely to eliminate discrimination against persons with disabilities. Given that purpose, the essence of the ADA as a legal tool rests on its conception not of the minority group nor of an individual with a disability but on discriminatory treatment based on disability.

The key to the ADAs characterization of discriminatory treatment flows from a legal protocol that has gained wide acceptance across jurisdictions that adopted antidiscrimina​tion legislation in the last decade.20 The protocol, most clearly applied in the employment sector, envisages an individual who is "otherwise qualified" to perform a job, but who is prevented from doing so-or denied some other opportunity or benefit-solely because of a disability (or perceptions that others have of the individual's disability or presumed disability). Such treatment is discriminatory, subject to the conditional defence that no reasonable way exists of accommodating the disability, that is of providing an accommo​dation, modification, or other alteration that would enable the individual to perform the essential functions of the job. Accommodations are "reasonable" only if their provision would not constitute an "undue hardship" for those charged with providing them.

Inevitably, legislation such as the ADA will lead to proactive or anticipatory responses by individuals and agencies to avoid potential ADA complaints. This is undoubtedly a good thing, but this social response depends entirely on the primary function of the ADA to deal post hoc with instances of putatively discriminatory treatment. In short, the ADA is designed to be reactive and complaint-driven. It is legislation that seeks to protect human rights by giving people a legal tool to use when they feel that their rights to equal participa​tion and equal respect are being infringed. Antidiscrimination is, in the first instance, "individualistic" legislation, inasmuch as the onus is on the individual to take the initiative to use the power it provides.

The ADA envisages a situation in which an individual is prevented from achieving goals that he or she could plausibly achieve solely because of artificial barriers founded on irra​tional beliefs, stereotypes or prejudice about disability. Each individual is presumed to have the motivational and other merit-creating abilities required for full participation in a pro​tected area of social life, so as to plausibly argue that he or she would succeed but for these artificial and irrational obstacles. If nothing else, this presumption in practice clearly favors intelligent people with late-onset mobility or sensory or mild psychiatric impairments that have not affected either their motivation or their general capacity to work. The largest class of complainants under the ADA employment provisions have been from people with lower-back pain-a classic late-onset debilitating condition-and the upper range of com​pensation awards involve damages such as those awarded against a law firm that failed to accommodate an attorney with depression.

Arguably, the paradigm instance of disability discrimination presumed by the ADA is not representative of the condition of social inequality faced by persons with disabilities. But even if it were, the process of determining whether an individual qualifies for ADA protection has become entangled in complex and subtle legal argumentation and distinc​tion-drawing as the intentionally vague components of the protocol just described are applied to concrete cases. The growing complexity and legal subtlety of ADA case law are clearly seen in the voluminous detail of the Equal Employment Opportunity Commis​sion's (EEOC) ADA Compliance Manual and related interpretative guidelines."

THE ADA AND THE DEFINITION OF DISABILITY

One might suggest that ever-increasing complexity and subtlety are a common character​istic of the maturation of legal concepts and rules as they are modified by application in particular cases. The cynic might suggest that this trend is just a by-product of the legal profession creating work for itself. What is ironic, however, is the message this growing complexity seems to embody. It is as if the moral clarity expressed in the opening sections of the ADA needs to be reconsidered: we thought that it was obvious that people with disabilities "continually encounter" discrimination and are "severely disadvantaged," but now we cannot be so sure. This message is, of course, considerably reinforced by recent Supreme Court cases such as Sutton v. United Airlines, Inc., in which the scope of ADA coverage has been significantly restricted, in part on the basis of the claim, reinforced by the ADA itself, that disability can affect only "a discrete and insular minority."22
Indeed, the practical value of the ADA as a response to rights violation is cast into doubt by the clear direction that the legal interpretation of disability has taken. It is under​standable that the ADA should define the term "disability' consistent with its purpose of eliminating discrimination and so, perhaps, very differently from legislation that, for example, determines eligibility for disability pensions or workers' compensation. Yet the ADA's statutory definition of "disability" and subsequent interpretations are arguably inconsistent with the social model of disability that underwrote the disability rights move​ment and generated the political will to enact the ADA in the first place.

There are two components of the statutory definition of "disability" in the ADA-the first from the act itself, and the second from the regulations:

sec. 3 (2) Disability.-The term "disability' means, with respect to an individual

a physical or mental impairment that substantially limits one or more of the major life activities of such individual:23 (A) a record of such an impairment; or (B) being regarded as having such an impairment.

sec. 1630. 2(h) A physical or mental impairment means:

any physiological disorder, or condition, cosmetic disfigurement, or anatomi​cal loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.24
There is as well a third component, namely a list of exceptions to what qualifies as a dis​ability or an impairment:

sec. 510. Illegal Use of Drugs.

In General.-For purposes of this Act, the term "individual with a disability' does not include an individual who is currently engaging in the illegal use of drugs....

sec. 511 Definitions.

Homosexuality and bisexuality.-For purposes of the definition of "disabil​ity' in section 3(2), homosexuality and bisexuality are not impairments and as such are not disabilities under this Act.

Certain Conditions.-Under this Act, the term "disability" shall not include​transvestitism, transsexualism, pedophilia, exhibitionism, voyeurism, gen​der identity disorders not resulting from physical impairments, or other sexual behavior disorders;

compulsive gambling, kleptomania, or pyromania; or psychoactive sub​stance use disorders resulting from current illegal use of drugs.

Setting aside the exclusions for the moment, the primary definition of "disability' accords well with the antidiscrimination mandate of the act. In particular, it is perfectly appropriate that there be three prongs to the definition of disability-namely, having a dis​ability, having a record of a disability, and being regarded as having a disability. Since prej​udice, stigma and other adverse and discriminatory attitudes are based on perception rather than reality, it is perfectly sensible to define the protected class of people both in terms of physical conditions that they have as well as those they no longer have or never had. Discrimination on the basis of the perception of a disability is as much a social ill as discrimination on the basis of an actual disability. As well, it is surely defensible to separate the determination of disability from that of eligibility to bring a complaint, that is, the determination that one is a "qualified individual with a disability." That said, these statu​tory definitions reveal a conception of disability that is surprisingly at odds with the social model, as characterized by the four basic principles noted above.

ADA disabilities and impairments exist on a continuum, in the sense that a disability is defined as an impairment that meets a threshold of severity. Since impairments are viewed as exclusively biomedical phenomena--disorders, conditions, losses or diseases-on this definition, so too are disabilities. In practical terms, this means that, where it is not obvi​ous, some form of medical documentation of impairment is essential to qualify as a person with a disability. But this is to fall back on the medical model of disability that was explic​itly rejected by disability rights advocates. And it was rejected for a good reason, since dis​ability is not a personal trait but an outcome of an interaction between an impairment and the physical and social environment in which the individual lives. Disabilities are not severe instances of impairment; they are categorically different entities.

Does this matter for the aims of the ADA? There is, of course, the blatant inconsistency between the first and the third prongs of the definition. Why demand medical evidence that one has a severe enough impairment to qualify for protection against stigma, stereo​typing and prejudice, when no such evidence is needed to qualify as being "regarded as having a disability'? If the social issue is discrimination, that is a matter of how other people treat a person with disabilities, and that treatment is not directly correlated with the medical status of a person or the range and extent of that individual's functional capabili​ties in real-life situations. Making a determination of whether a person's rights have been violated by others in terms of that individual's medical condition seems perverse and utterly beside the point.

This is precisely why disability theorists and activists rejected the medical model of disability. On the social model, disability is entirely context- or environment-dependent, in the sense that the existence of a disability or its quality as a limitation on a person's range of social roles and activities is as much a function of features of the world as of his or her physical or mental condition. This fact has been recently recognized by the World Health Organization and embodied in its revised international classification of disability, the ICIDH-2.25 Although traditionally viewed as an international organiza​tion devoted to the provision of medical assistance and advice, the WHO has, consistent with its own very broad definition of "health," stated that health is not merely a matter of the absence of disease but also the extent and range of an individual's functioning. In the ICIDH-2, disability is modeled as a limitation in the range or extent of a person's activity performance. Yet, as activities are always performed in the context of a world shaped by features of the physical and human-made environment, the ICIDH-2 recognizes that the outcome of extent of participation will typically be the product of an interaction between the individual, his or her health status, and the physical and social world. Thus two people may have the same impairment with the same severity, but because of different occu​pational demands, social supports or climatic conditions, one may have a disability and the other may not. Disabilities are rarely directly inferable from impairments precisely be​cause disabilities are context-dependent and impairments are medical abstractions from context.

There are many reasons why the ADA, contrary to the intentions of its advocates, seems always to be belabored by a medicalized version of disability. But prominent among these reasons is the fact that the ADA is an evolutionary development from the Rehabilitation Act of 1973, an act which deals primarily with provision for and access to medical and rehabilitation services. Medically based services presumed genuine medically determined needs, so a medical qualification for eligibility is appropriate. As mentioned, the ADA is also influenced by the Civil Rights Act of 1964, in which membership in a "discrete and insular minority" is the rationale for protection. In order to qualify for membership in a minority group, some objective determination is required and, for well-known reasons,26 medical determination has always been the administrative approach taken in matters involving disability.

The result has been an inordinate expenditure of judicial time and energy on ever more precise rules for determining the medically based qualifications for disability. And this has invariably been at the expense of illuminating the genuine issue of whether a person has been treated in a discriminatory fashion. Perhaps the more notorious examples of mis​placed energy and injustice have been in ADA complaints founded on obesity.

On the social model, obesity is understood as a common impairment that is amenable to a relatively uncontentious medical definition-namely, a state of weighing more than a statistically defined normal range for height and sex." Whether or not obesity can lead to disabilities is entirely a matter of whether a person's weight limits the performance of activ​ities, which in turn is a question of what activities a person wants or needs to do, and, more importantly, the environmental context in which those activities are to be performed. If activities are limited, these are the disabilities, not the obesity, which is the underlying impairment. Except in very extreme cases, it would be impossible to predict, without knowing details about the physical and social environment of an obese individual, what disabilities he or she experiences, if any. One thing is sure: if a person is ridiculed for being overweight, assumed to be slothful, gluttonous or unintelligent, or denied employment or other opportunities, then these reactions are prima facie discriminatory. And we can be sure of this whether or not the person involved is obese (rather than merely at the upper bounds of normal weight) and without having to be concerned about why he or she is over​weight or obese.

The treatment of obesity under the ADA is quite different. Obesity is conceptualized as a "disability" rather than an impairment, and counts as a disability only if (a) the condition is truly one of obesity rather than merely high but normal weight; and (b) there are under​lying medical causes for it (often termed "morbid obesiry").28 In short, the etiology of the obesity is the crucial issue. If obesity is a "physiological disorder," it qualifies as a disability; otherwise, not. This issue dominates the judicial scrutiny.29 The question of what activities were limited by the excess weight, if any, and the issue of how employers, coworkers or oth​ers treated the complainant are pushed into the background. Despite constant academic criticism, it is unlikely that courts will move away from this approach.30 Canadian human rights tribunals mirror this approach.31

To be sure, in some cases, courts have been sympathetic to the argument that, though not disabled, the obese individual who was denied employment or presumed to be unintel​ligent qualifies under the third prong of the definition and was "regarded as having a dis​ability." Though effective in the result, this ploy is not a satisfactory solution to the core problem: the "regarded as" prong of the definition is appropriate when either the com​plainant has no impairment or his or her impairment does not in fact substantially limit his or her activities. So argued, the complainant cannot point to a failure to make reason​able accommodations at the workplace, since the complaint is founded on the premise that there are no actual activity limitations caused by the impairment. Although reliance on the third prong can save the day for a few, it does not address the central problem that obesity may lead to disabilities, irrespective of its causes or medical etiology.

At bottom, the problem represented by the obesity cases-involving not only the ADA but many other state antidiscrimination acts-is a failure to adhere to the social model of disability. Disabilities are not simply severe impairments; to identify a disability, it is essen​tial to contextualize the discussion and to understand how environmental factors con​tribute to the disadvantage at the core of the complaint. The compulsive line-drawing that invariably medicalizes the discussion ignores the fact that disability is not a categorical or "bipolar" phenomenon, but context-dependent and continuous.32 Moreover, the concern with disability ought to be discriminatory disadvantage associated with disability, and this issue (which ought to be the core of antidiscrimination law) has nothing to do with the eti​ology of the disability.

The obesity cases are emblematic of yet another current of ADA jurisprudence: that discrimination is not legally possible for individuals whose disabilities were "voluntarily induced." Despite a clear rejection of this proposition in the EEOC Compliance Man​ual,33 judicial remarks in a variety of contexts make it clear that part of the reason courts insist on an underlying medical cause of obesity is to ensure that the condition was not the product of voluntary overeating.34 Similarly, the consistent refusal to recognize as impair​ments adverse personality traits such as poor judgment, irresponsible behavior and poor impulse control-unless the result of a psychological disease or disorder can be traced to the assumption that these conditions are voluntary.35 Finally, and most blatantly, the ADAs treatment of illegal drug and alcohol use indicates a presumption that, however much these practices may contribute to disability (as they plainly do), they will not be so considered because these conditions are voluntary. The Supreme Court has made this last point abundantly clear in a Veterans' Administration case in which two honorably dis​charged veterans were denied educational assistance benefits because, as alcoholics, they had "engaged with some degree of wilfulness in the conduct that caused them to become disabled."36 By contrast, there is law in Canada to the effect that alcohol dependency is itself a disability, whether wilful or not.37

The twin motivations of moralism and paternalism at work here may also be re​sponsible for the explicit legislative exclusions listed above. Being a transvestite, voyeur or compulsive gambler does not mean that all adverse treatment that one experiences is dis​criminatory or not. It all depends. Although there is more than enough judicial affirmation of the principle that ADA discrimination must be determined on a individual basis, in full apprisal of the particular circumstances involved, these exclusions simply rule out an indi​vidualized, context-sensitive determination.

It would be naïve to ignore the fact that antidiscrimination legislation is invariably the product of a political compromise in which irrelevant ideological positions can leave their imprint. In the cases of the ADA this has yielded the peculiar result that some classes of persons with disabilities are excluded, not because they do not have medically ascertained impairments, or are believed to have, but because their conditions are per​ceived to be indicative of moral fault or weakness of character. There are also instances where this attitude has spilled over to conditions that are not excluded. There are, for example, several cases of the denial of ADA protection to students with learning disabilities on the grounds that their proposed accommodation of more time and a quiet room for exam-taking is compatible with lack of motivation or weakness of the will to overcome stress and nervousness.38

All of these features of the statutory definition of "disability' distance the ADA from the social model of disability; if anything, judicial interpretations, especially in recent years, have further emphasized this conceptual gap. This can only limit the effectiveness, or indeed relevance, of antidiscrimination law as a remedy to the violation of basic rights inherent in the unequal treatment that people with disabilities experience in all sectors of social life. Viewing disability as a severe form of an impairment, determined by etiology and categorical, is a persistent and perhaps inevitable flaw in the legal definition used in the ADA and most other antidiscrimination legislation. More troubling is the failure to acknowledge the essential role that the environmental context plays in creating or worsen​ing disability. The ADA appears to undermine the very model of disability that created its rationale.

THE ADA AS A RESPONSE TO INEQUALITY

There remains a deeper concern." Even if the ADA and antidiscrimination law in general could be made to work effectively and without these drawbacks, the advocacy strategy that sets its sights entirely on responding to discrimination may be of limited value to people with disabilities. Although undoubtedly there is discrimination against people with disabilities, and this should be corrected, the condition of inequality that people with disabilities face cannot always fit into the conceptual mold or legal test of discrimination. People with disabilities internationally face nonaccommodating physical and organi​zational environments; lack of educational or training programming; impoverished or nonexistent employment prospects; inadequate income-support programs founded on insulting eligibility requirements; limited access to assistive technologies; a general lack of resources to meet impairment-related needs; neglect; and minimal political influence. These are all social ills brought about by a maldistribution of power and resources. But they are not forms of discrimination.

But why not discrimination? Because that is not what is going on. Discrimination is a wrongful limitation of someone's freedom; it is the creation of an obstacle or barrier to full participation or benefit, to which the wronged party has a claim, based on a feature of that individual that is, in the context of the treatment, irrelevant. A discriminatory action is offensive because it is disrespectful and assaults the dignity of an individual or a group. 40 Because discrimination is an indignity, compensation to the victim of the insult is mean​ingful and appropriate. But first the complainant needs to show that he or she has been denied a benefit or opportunity available to others and that the disadvantage followed from perceptions about disability that are irrational and unjustifiable. But for reasons already mentioned, this is a difficult case to make out, even in clear cases.

In practice, of course, antidiscrimination law has moved considerably beyond this core meaning. It is common in this jurisprudence to speak of derivative forms of discrimina​tion-"indirect," "adverse effect," or "constructive"-which often serves the important legal function of applying legislative remedies where there is no clear evidence of a discrim​inatory intent or even a discriminator. In the hands of rights advocates, the term "discrim​ination" has often been extended to encompass any social injustice whatsoever. The term has become elastic and threatens to be stripped of concrete meaning. Judicial backlash was inevitable. In order to sustain the distinction between those disadvantages that are and those that are not discriminatory, judges will, since they have little option, rely on the core notion of "discrimination" in order to recenter their intuitions about when and why dis​criminatory distinction-drawing violates antidiscrimination law.

But why pursue the dubious tactic of stretching the meaning of discrimination beyond its natural bounds? Unemployment undoubtedly makes life harder for people with dis​abilities; but why assign the responsibility for these complex, multifactorial and systemic phenomena to some discriminator? Undoubtedly people with disabilities do face discrimi​nation in this central sense; and for that reason, antidiscrimination legislation is justifiable and important. But that is not all there is to a recognition of human rights. Especially when economic factors create real disadvantages for persons with disabilities, there is no insult, because there is no insulter. There is a social evil; there is injustice and inequality. But it is an evil of a different sort.

The characteristic feature of the inequality and denial of human rights suffered by people with disabilities around the world is the unjust limitation of their equal right to par​ticipate in the full range of social roles and ways of living. This may be the consequence of neglect, lack of political clout or a systemic social failure to provide the resources and opportunities needed to make participation feasible. Inequality is exemplified in concrete and practical terms by the absence of resources and opportunities that make it realistically possible for a person to achieve what he or she wishes to achieve.

The denial of opportunities and resources is an issue not of discrimination but of dis​tributive injustice-an unfair distribution of society's resources and opportunities that results in limitations of participation in all areas of social life. Opportunities and resources respond to needs, and a key disadvantage linked to disability is an inequality in the satisfac​tion of human needs. Impairment-related needs, variable across the population, are met for some people but not others. Some needs are catered to, while others are ignored. Resources are allocated to satisfy the repertoire of functional capacities of some people, but not others. These allocations create a distributive imbalance unfairly disadvantaging some people. This accounts for the fact that the most accurate indicator of the social status of being a person with disabilities is poverty. The social construction of disability creates inequality of access to social resources.

Distributive injustice persists because of the variation in impairment-related needs and disability accommodations. Statistically, the higher the level of impairment need, the smaller the population cohort, with the result that more trivial and more common impairment needs (such as glasses for mild visual impairment) tend to be catered to, while more complex and less common needs (say those for spina bifida) are more likely to be underserved. Overlying this is the arbitrary allocation of socially constructed disadvan​tages distributed across the population of impairments. Generally speaking, there are far more disadvantages associated with mental and psychiatric impairments than the actual needs linked to those impairments would predict. Many of the complaints against man​aged care as a mode of distribution of health care reflect these same injustices. In the end,

distributional injustice is the product of structural and impersonal economic forces, forces that cannot be explained in terms of discrimination in any of its many senses.

CONCLUSION

Antidiscrimination laws such as the ADA are shaped by social and legal forces that, per​haps inevitably, turn their attention away from distributional issues. In the abstract, this is not a criticism; indeed, the corrective focus of the ADA is the primary source of its strength and relevance to people with disabilities. Yet there are reasons to think that, both in con​ception and in operation, the ADA conflicts with the fundamental ideological components of the disability rights movement: the social model of disability and the goal of political equality. The conflict is theoretical, to be sure, but there are many concrete instances where the theoretical disequilibrium has produced inexplicable or unjust results. The Canadian approach, with its twin reliance on a fundamental, constitutional guarantee of equality and flexible and conciliation-based antidiscrimination legislation, provides a contrast to the ADA regime. In principle, the Canadian approach offers a stronger protection, since, grounded in constitutional law, the changes a successful complaint could engender would be far-reaching in scope. But precisely because of this, Canadian courts are cautious and, although far less so now than previously, deferential to the objectives of the legislature.

To be sure, none of this provides grounds for moving away from antidiscrimination leg​islation, either in the ADA model or by means of the more complex Canadian approach. On the contrary, it should be the motivation for supplementing antidiscrimination law with a more vigorous and multisectorial pursuit of equality of participation for persons with disabilities. In the end, perhaps, what is needed is a rethinking not so much of what disability is or who qualifies as a bona, fide person with a disability with a valid and enforce​able complaint of discrimination, but rather of our social and political commitment to equality.
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