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Question I
1)  Defendants’ objections

All objections are waived unless raised either by 12(b) motion before answer is filed, or in the answer itself, except as otherwise noted:

All defendants 

12(b)(1) motion to dismiss for lack of smj for lack of amount in controversy and, though only incomplete diversity of citizenship 

An objection to smj is never waived.  If omitted from the 12(b) motion or answer, defendant may “suggest” to the court that jurisdiction is lacking.

Tommy’s, Slippery, possibly Huge

12(b)(2) lack of jurisdiction over the person

Tommy’s, Slippery, Huge, Inglish

12(b)(3) improper venue or to transfer venue under 1404, or 1631

2)  Memo re: objections

Subject Matter Jurisdiction

Federal d. cts have original jurisdiction over civil actions arising under the constitution or laws (federal question cases, 28 U.S. C. Sec 1331), with diverse parties (1332), and governed by numerous specific grants of jurisdiction not applicable here.  

Note that jurisdiction is determined as of the time that the lawsuit is filed.

Ms. Maran’s claims arise under state tort law, so they do not present a federal question.    Under 1332 the federal d. ct’s have original jurisdiction if the amount in controversy exceeds $75,000 exclusive of costs and interest.  Here, Ms. Maran’s medical costs totalled $50,000.  She apparently lost six months of earnings.  And she could recover for pain and suffering.  So she can meet the amount in controversy requirement.

For diversity jurisdiction, Ms. Maran must also show that the parties are of diverse citizenship under one of the conditions listed in 1332(a)(1)-(4). Because Slippery is a subject of a foreign state, the relevant provision would be (3) governing actions between “citizens of a State and subjects of a foreign state.”  Note that the statute has been interpreted by the courts as requiring complete diversity of citizenship:  no plaintiff may be of the same citizenship as any defendant.

The test for state citizenship for individuals is that the individual has U.S. citizenship, plus domicile in the state.  Domicile is based on residence plus intent to remain indefinitely.  Once an individual establishes domicile, the domicile continues until the individual establishes a new domicile elsewhere.  The domicile of a child follows that of the parents, but once the individual turns eighteen, even if she is a student supported by her parents, the usual rules of residence plus intent to remain apply.

The test for citizenship of a corporation is established by 1332(c).  A corporation is “deemed to be a citizen of any state by which it has been incorporated and of the State where it has its principal place of business.”

We need more information to determine the citizenship of Ms. Maran.  First, we need to confirm that she is a U.S. citizen.  As she grew up in Holiday-tree-town, she was initially a citizen of Washington.  She has returned to Washington  (residence), but is uncertain whether she will remain here (intent to remain?).  So she is a citizen of Washington, unless she established residency in Massachusetts during law school, or the state in which she was an undergraduate.

Similarly, it appears that Mr. Moffin has established citizenship in Washington, because he has moved here (residence), presumably from Vermont or New Hampshire, and apparently is planning to remain (intent to remain).  But it’s certainly possible that by the time we file the lawsuit, he would have changed his mind.  So we need to keep an eye on him and should look for evidence of intent to remain such as renting a house, registering to vote, getting a Washington driver’s license..

To be solid on Rule 11, we should do some additional investigation into where Ms. Maran did her undergraduate work, whether she registered to vote, or got a driver’s license outside WA, etc. And we need to make sure both Ms. Maran and Mr. Moffin are U.S.citizens.

Under these rules, the citizenship of the parties is as follows:

Ms. Maran

Washington or possibly Massachusetts

Mr. Moffin

Washington, or possibly Vermont or New Hampshire

Tommy’s

Delaware (place of incorporation) and 

Massachusetts (principal place of business

Huge


Delaware (place of incorporation) and

Michigan (principal place of business), 

Or another midwestern/southern state 

with most of the manufacturing operations

Slippery

Island-of-Blue-Skies-and-Sandy-Beaches

Based on this configuration and on the requirement of complete diversity, federal jurisdiction based on diversity of citizenship will not be available if we name Mr. Moffin as a defendant and if Ms. Maran and Mr. Moffin are both citizens of Washington.  In addition, it will not be available if Ms. Maran is a citizen of Massachusetts, because Tommy’s is a citizen of Massachusetts.

Territorial/Personal Jurisdiction

In order to have territorial/personal jurisdiction, a court must be authorized by statute or rule to assert jurisdiction, and the assertion of jurisdiction must be consistent with the requirements of 14th Amendment Due Process.

Requirements for Federal Court Territorial Jurisdiction

The territorial jurisdiction of the federal district courts is governed by F.R. Civ. P. Rule 4(k)(1)(A).  The rule limits the jurisdiction of the federal district court to defendants within the state in which it sits, unless a specific federal statute or the long-arm statute of the state in which the court sits authorizes jurisdiction.

The Washington Long-Arm Statute

The Washington long-arm statute authorizes jurisdiction over out-of-state defendants who are “transacting business within the state” or “commit a tortious act outside the state that has effects within the state”.  Now that Ms. Maran has moved to Washington, the tortious acts of all of the defendants are having effects within this state.  But by analogy to World-Wide VW most likely the court would interpret this requirement to require effects that take place before a plaintiff unilaterally moves to a new location.   Huge, at least is transacting business within the state, because it has dealers here.  Tommy’s and Slippery don’t physically or directly transact business within the state.  Tommy’s web-site and catalogue business might qualify; Slippery would be more difficult. The courts in some states have held that a legislature that enacted a detailed long-arm statute intended the statute to be co-extensive with constitutional requirements, so it’s possible that the statutory requirements will merge with the consitutional one.  We need additional research on whether any Washington state cases have interpreted the statute.

The Constitutional Requirements

The basic constitutional test for personal jurisdiction is that the defendant must have “minimum contacts with the forum state such that the assertion of jurisdiction would not offend traditional notions of substantial justice and fair play.”  The Supreme Court has elaborated this requirement in numerous cases.  The court distinguishes between general jurisdiction in which the plaintiff’s claim is not related to defendant’s contacts with the state, and specific jurisdiction, in which the claim is related to the contacts, and the court requires fewer contacts for specific jurisdiction.  In addition, the court has considered such factors as whether the defendant has purposefully availed itself of the privilege of doing business in the forum state, and whether the assertion of jurisdiction is “foreseeable.”  Recent cases seem to suggest that the “substantial justice and fair play” requirement may be an independent criterion in addition to the requirement of minimum contacts, and that concern may focus on the burden on defendant.  The court has also looked to the interests of the forum state and the plaintiffs’ interests in evaluating “substantial justice and fair play.”

Mr. Moffin appears to be a citizen of Washington state at the moment  (check U.S. citizenship;  domicile = residence + intent to remain).  Domicile appears to be considered per se sufficient minimum contacts, as does “presence” in the state resulting in personal service of process.  (Alternatively, they might be considered an independent basis of jurisdiction, depending on how one understands the current conceptual framework).  Thus, Moffin will be subject to personal jurisdiction, assuming he continues to live in Washington state, or he can be served with process here.  If he moves before we file the lawsuit, jurisdiction would be more problematical, as his contacts with the state would probably not be considered related to Ms. Maran’s claim, and thus the claim would be one for general jurisdiction.

The assertion of jurisdiction over Tommy’s raises the question whether having an interactive website, or making catalogue sales to Washington residents constitutes minimum contacts with the state of Washington.  Some caselaw suggests that an interactive website, as opposed to a passive site, can be a sufficient basis for asserting personal jurisdiction over a claim that arises out of those contacts.  Here, however, Ms. Maran’s personal injury claim against Tommy’s has no relationship to the website or catalogue sales, so would be a claim for general jurisdiction, requiring a higher level of contacts.  Similarly, it’s not obvious that a defendant would foresee such an assertion of jurisdiction, because defendant could neither control, nor predict Ms. Maran’s move to Washington.  Nor is it clear that the defendant has availed itself of the privilege of doing business in Washington in a way that would justify the assertion of jurisdiction.  Thus, personal jurisdiction over Tommy’s seems problematical.  On the other hand, Tommy’s seems to be a big enough company that, given modern transportation and communication, the assertion of jurisdiction would not work an undue hardship.

In contrast to Tommy’s, Huge is a large, national (probably multinational) corporation that does a substantial amount of business in every state in the union.  It seems to both have a “presence”in Washington that is not strictly metaphorical and to “transact business” through its dealerships.  Thus, allowing an assertion of general jurisdiction over Huge seems less far-fetched.

Nothing that we know about Slippery Seatbelts suggests that it has any direct contacts with the state of Washington, either in the way of direct sales, advertising, or personnel in the state.  We must consider two avenues that permit jurisdiction.  First, Rule 4(k)(2) allows for an assertion of jurisdiction on the basis of the defendant’s aggregated contacts with the United States.  As that provision only applies to federal claims, however, it won’t help us here.  Second, we might be able to use a “stream of commerce” analysis to argue that the court can assert jurisdiction.  The “stream of commerce analysis” targets the manufacturer of a component that is incorporated into an end product, where the manufacturer knows that the end product will be place in the “stream of commerce and might end up in the forum state.  The Supreme Court considered this analysis in Asahi and in a split vote, did not reject it.  In the Asahi case, the court denied jurisdiction, based on considerations of “substantial justice and fair play” that are mostly not present in this case.  The remaining claim was between non-citizen defendants, the components were shipped from Taiwan to Japan, and the interests of the forum state were slight.  Here all the other parties are U.S. citizens, and Ms. Maran may always have been a Washington citizen.  It seems likely that the components were likely shipped from the Mexican free-trade zone for assembly in the U.S., but we need more information on that point.  An assertion of personal jurisdiction over Slippery in the western district of Washington is not out of the question, but it’s likely to generate lengthy and costly pre-trial litigation.

Venue/Venue Transfer

Under 28 U.S.C. Sec 1391, venue in a diversity action lies only in (1) a judicial district where any defendant resides, if all def’s reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred . . . or (3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.    Residence of a corporation for venue purposes is governed by 1391(c):  “a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction as the time the action is commenced.”   (Note that under 28 U.S.C. Sec 1391(d) an alien may be sued in any district.  That seems to apply to individuals, not corporations, but should doublecheck that.) 

Section 1 of this statute applies only if  all the defendants reside in the same state.  For  corporations that means they must all be subject to personal jurisdiction in Washington.  As indicated above, that seems problematical.  Under section 2, the events giving rise to the personal injury claim took place in Vermont (the negligent driving leading to the collision, and the injuries resulting from it).  The events giving rise to the products liability claim presumably took place where the seat belt was designed (we don’t yet know where that was), where it was manufactured (presumably in the free-trade zone), and Vermont, where the seatbelt malfunctioned.  Venue would certainly lie in Vermont, so we don’t get to Section 3, because this isn’t a situation in which there is “no district in which the action may otherwise be brought.”

So defendants could move to dismiss for improper venue, if we file in the Western District of Washington.  Alternatively, they (or we) could move to transfer venue to Vermont under 28 U.S.C. Sec. 1404, or 1631.  Under 1404 the court may transfer to “any other district or division where it might have been brought”.  This provision would apply, if assuming the Western District had personal jurisdiction over all defendants.  If not, the court could transfer under 1631, if personal jurisdiction is available in another state.

Question II

A.  Feedback on the Complaint

Memo

To:  
Bebe Lawyer

From:
Vero Weis

Re:
Draft Complaint

1) Remember that you must allege jurisdiction.  As written, the complaint is likely to generate a 12(b)(1) motion to dismiss for lack of smj.  You’ve got citizenship, though as noted above, the allegations re: Ms. Maran, and Mr. Moffin can be contested.  You didn’t include an allegation that the amount in controversy exceeds $75,000, exclusive of costs.

2) As written, the complaint is likely to include a 12(b)(6) motion to dismiss for failure to state a claim.  The substantive claims here are based in negligence and in strict products liability.  The elements of each claim include causation and damages, both of which are omitted.  In addition, we need an allegation that demonstrates a breach of duty by Huge.

3) The factual allegations are stated at an appropriate level of specificity, neither with too much evidentiary detail, nor in too conclusory a fashion..  Looks like you looked at Form 9, the Complaint for Negligence appended to the Federal Rules and used it as a model.

4) You don’t include separate counts setting out the legal bases for your complaint, negligence and products liability.  That is permissible.  The federal rules require a “short and plain statement of the claim for relief” and do not require you to set forth your legal theories.  But people often do so, so you should make sure you’ve considered this question.

B.  Who is the Seatbelt Manufacturer?

1) If it appears that the seatbelt was manufactured by someone other than Slippery Seatbelts, we can move to amend the complaint in accordance with Rule 15(a).  Presumably we wouldn’t develop that information until after the time for amending as of right passed (before a responsive pleading, i.e. the answer is served), so we would need to get the agreement of the parties, or the approval of the court.  That shouldn’t be too difficult, so long as we are diligent and acting in good faith, and the other parties wouldn’t be unduly prejudiced.  The more difficult problem will be if the statute of limitations has already run against whoever did manufacturer the seatbelt.  In that case the amendment would “relate back” so as to toll the s/l only if the new defendant received such notice of the lawsuit that it is not prejudiced and the party should have know that the action would have been brought against it.  These conditions might well be difficult to establish.

Question III.

1) Attorney’s Fees

Our firm is likely being paid by means of a contingent fee. That means we have an incentive to avoid costly pre-trial litigation on procedural issues, whether we’re doing a high volume practice, or a small number of carefully picked cases.

2) Punitive Damages

Punitive damages are generally available only for intentional torts, or exceptional deviations from the standard of care.  Here, the Fifty Minutes investigation suggests that we should be alert to the possibility that punitives would be appropriate.  As to whether the we should let the unavailability of punitive damages under Washington law affect our choice of forum, that’s a complex question.

The federal court will apply state substantive law to this lawsuit.  If we file in the Western District of Washington, the court will apply Washington choice of law rules to determine which substantive law will apply, assuming that choice of law rules are “substantive” in nature.  Without having researched the subject, seems plausible that Vermont law would govern the personal injury claim, less clear about the products liability claim.  So, do the rules on punitive damages fall into the category of substantive law?  And does Vermont allow punitive damages? If they answer to each of these questions is yes, it may not matter whether we file in Vermont or Washington, if we’re concerned about being able to get punitive damages.  Looks like we need to research the choice of law rules.  As a strategy matter, it may improve the settlement value of the case is we can claim punitive damages, but some research suggests that when punitives aren’t available, juries increase compensatory damages, so it may not matter that much.
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