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     Instructions 


(1)  Contents of Examination:  This examination consists of ten multiple choice and short answer questions, and two essay questions. The questions will be weighted as indicated in the examination.  Allocate your time accordingly.  


(2)  Time Limits:  This examination is designed as a three hour examination. 


(3)  Materials Permitted:  This is a closed-book, open supplement examination.  You may consult only the Federal Rules of Civil Procedure statutory supplement and your handwritten notes in it.  (You are not to have a course outline written into the supplement.)


(4)  Ink Color, Margins, etc.:  If you write your examination, use a hard tip pen with blue or black ink. Write on one side of the blue book page only.  Do not write in the margins, except for inserts.  Start each question at the top of a fresh page.  And please write legibly.


(5)  Examination Numbers:  Put your examination number  on the examination and on your answer.  Do not put your name on the examination itself or on your answer.


(6)  Discussing the Examination:  Please turn in the examination questions along with your answer.  Co not discuss the examination with anyone except section members who have already taken the examination and do not engage in such discussions in the presence of others.  Inevitably, some class members will have to reschedule the examination due to illness.  

MULTIPLE CHOICE/SHORT ANSWER   (25 points - 45 minutes)


Circle the one best answer for each multiple choice question. If you feel the need to explain your answer, do so in the space provided.  Write out your answer to the short answer questions in the space provided.  (2-1/2 points per question.) 


The year is 1979.  After six years as an associate, Elizabeth Hishon has been denied partnership in the Atlanta law firm of King and Spaulding.  She claims the denial resulted from sex discrimination and she wants to sue seeking damages under 42 U.S.C. Sec. 2000e, popularly known as Title VII.  This federal statute forbids discrimination in the terms, conditions and privileges of employment.  


(1)  If Ms. Hishon sues in the federal district court for the Northern District of Georgia (that is the district covering Atlanta):


(a)  The court will have subject matter jurisdiction, but not venue.


(b)  The federal court will have venue, but not subject matter jurisdiction.


(c)  The federal court will have both subject matter jurisdiction and venue.


(d)  The federal court will have neither subject matter jurisdiction nor venue.


(2)  Ms. Hishon will allege that the federal district court has subject matter jurisdiction:


(a) but she will be wrong.


(b) because the claim is based on a federal statute.


(c)  because being a partner in a law firm is worth more than $50,000, so the amount in controversy requirement is met.


(d)  because the defendant could remove the case from state court, if she filed there originally.


3.  Write out the rule or test that you relied on in answering the previous question and indicate the source of the rule or test. 


Ms. Hishon brings her Title VII claim in the U.S. District Court for the District of Georgia and includes in her complaint a claim that King and Spaulding breached their employment contract by failing to make partnership decisions on the merits.


4.  (a)
The court will not have subject matter jurisdiction over the breach of contract claim, because the claim arises under state law and the parties are not of diverse citizenship.


(b)  The court will have subject matter jurisdiction over the breach of contract claim, because the claim arises under federal law within the meaning of 28 U.S.C. Section 1331.


(c)  The court will have subject matter jurisdiction over the breach of contract claim based on pendent subject matter jurisdiction, because Article III allows a federal court judge to hear state court claims in the exercise of his or her sound discretion.


(d)  The court may assert subject matter jurisdiction over the breach of contract claim based on pendent subject matter jurisdiction, because plaintiff will use much of the same evidence to prove the Title VII claim and the breach of contract claim.


5.  Write out the rule or test that you relied on in answering the previous question and indicate the source of the rule or test. 

Claims arise from a common nucleus of operative facts and a court would ordinarily expect to try the claims together.


6.  In support of her argument that the court has subject matter jurisdiction over the breach of contract claim, Ms. Hishon will raise the following policy concerns:


(a)  consistency and judicial economy


(b)  federalism and judicial economy


(c)  consistency and federalism


(d)  all of the above


In their answer King and Spaulding have raised defenses of improper service of process, improper venue, and failure to state a claim.  


7.  If King and Spaulding now raise a defense of lack of personal jurisdiction, the court should hold that:


(a)  Defendants have waived the defense, because it was not raised in a pre-answer motion.


(b)  Defendants have waived the defense, because they have not raised it in their first pre-answer motion, or in their answer.


(c)  Defendants have not waived the defense, because the defense of lack of personal jurisdiction may be raised at any time.


(d)  Defendants have not waived the defense, because lack of personal jurisdiction may be raised in a motion under Rule 12(b).


8.  If King and Spaulding now raise a defense of lack of subject matter jurisdiction, the court should hold that:


(a)  Defendants have waived the defense, because it was not raised in a pre-answer motion under 12(b).


(b)  Defendants have waived the defense, because they have not raised it in their first pre-answer motion, or in their answer.


(c)  Defendants have not waived the defense, because the defense of lack of subject matter jurisdiction may be raised at any time.


(d)  Defendants have not waived the defense, because lack of subject matter jurisdiction may be raised in a motion under Rule 12(b).


King and Spaulding defend Ms. Hishon's lawsuit on the ground that an offer of partnership is not an offer of employment, but rather a a change in status from employee to employer.  Thus, the law firm argues, an offer of partnership is not a term, condition, or privilege of employment and a partnership is not subject to Title VII in making its partnership decisions.  This question is one of first impression.  


You are a law clerk to the federal district court judge hearing the case.  Your judge tells you that he agrees that Title VII does not cover entry into partnerships, and suggests that he will dismiss the case for lack of subject matter jurisdiction.  


9.  Having failed to alter the judge's views on the proper scope of Title VII, what advice do you give him and why?


(a)  The judge is wrong -- the court has subject matter jurisdiction to decide whether the complaint states a claim, because the Title VII claim is based on a federal statute and the claim is one of first impression.


(b)  The judge is wrong -- the court has subject matter jurisdiction to decide whether the complaint states a claim, because the claim purports to be based on a federal statute.


(c)  The judge is right -- the court lacks subject matter jurisdiction, because the federal courts are courts of limited jurisdiction and Article III does not authorize jurisdiction here.  


(d)  The judge is right -- the court lacks subject matter jurisdiction.  Since Title VII does not cover entry into partnerships, it does not provide a remedy for plaintiff and her claim does not arise under federal law.


10.  Since the judge believes that Title VII does not apply to entry into partnerships, what actions(s) should the judge take?  


Dismiss for failure to state a claim, 


because Title VII does not cover partnerships.

P. S.  The judge was later overruled -- Title VII does cover entry into partnerships.  But this should not affect your answers.  See, Hishon v.King & Spaulding, 467 U.S. 69 (1984)

ESSAY QUESTIONS






I.
(25 points - 45 minutes)  


You work for Paul Rivkin, a United States Senator.  Senator Rivkin has been asked to co-sponsor a bill that would provide as follows:

For the purpose of diversity jurisdiction under 28 U.S.C. Section 1332 an individual is a citizen of the state with which he or she has the most contacts.


Senator Rivkin asks you to (1)  prepare a brief summary of the effect of the bill and its advantages and disadvantages and (2)  advise him whether to co-sponsor the bill.   Write your response, keeping in mind that your Senator is busy and has a short attention span.  Make it concise.






II.  (50 points)


You are an associate with the law firm of Sprouse, Ervin and Wilkinson in Richmond, Virginia.  The law firm plans to file suit on behalf of Chung Chu Shu against Antlers, Inc. for breach of a contract to sell 500 pounds of reindeer antlers.  Ms. Ervin, the partner handling the case, would like to sue in Virginia.  She relates to you the following facts and asks for your opinion on:


(a)  whether we will encounter any procedural problems if we bring the lawsuit in Virginia, either federal (the Eastern District of Virginia, covering Richmond) or state court; 


(b)  if we sue in Alaska initially, can we get the case moved to Virginia?


Antlers, Inc. is an Alaska corporation, with its principal place of business in Anchorage.  Antlers, Inc. sells frozen reindeer antlers.  (The corporation operates a range of two million acres in Alaska, with a herd of about 5,000 reindeer.  The reindeer are rounded up annually, using helicopters, and their horns clipped.  By the next year the antlers regrow.  After clipping, the horn is frozen, as it contains blood and is perishable, spoiling quickly if thawed.  After processing, the antlers are sold in various Asian countries, where they are used as a tonic and an aphrodisiac.)  


Antlers, Inc. advertises its reindeer antlers in a few obscure magazines and newsletters, a few copies of which reach Virginia.  Otherwise, Antlers does not advertise or otherwise solicit business in Virginia.  Nor does Antlers normally ship reindeer antlers to Virginia.


Our client Mr. Shu is an American citizen who resides in Richmond.  In May 5, 1987, Shu initiated dealings with Antlers, Inc., telephoning Antlers' Alaska offices to ask about the possibility of purchasing reindeer antlers.  Antlers' Myra Dear obtained preliminary quantity and delivery time information. After consulting with her superiors she called Shu back the next day.  She informed him that he could buy 500 pounds of antlers at $35.00/pound for a total cost of $17,500, but that he would have to take delivery in Nome, Alaska.  After  several telephone calls back and forth over a period over several weeks, Shu agreed to these terms.


On June 9, 1987, Mr. Shu travelled to Alaska, where he met with Antler officials and watched the reindeer roundup.  Shu paid for the antlers by check drawn on his Richmond, Virginia bank, receiving an Antlers, Inc. invoice.  The parites originally contemplated that the entire order of 500 pounds would be delivered to Shu at the Nome airport.  When Shu was ready to leave on June 14, 1988, however, none of the antlers were ready for him at the airport.  Shu could not wait for the delayed antlers to be delvered to him personally in Nome, as his flight was leaving shortly.  Ms. Dear agreed to ship the antlers by air to Shu in Virginia within 24 hours.  


On June 15, Antlers, Inc. consigned to an air carrier six boxes of frozen reindeer horns, freight charges collect to Shu in Richmond.  The boxes and airbill were marked with the instruction "keep frozen".  No insurance was obtained on the shipment and no declared value stated.  When Shu went to the airport to pick up the shipment, he discovered that the boxes were leaking blood and emitting a terrible odor.  The antlers had thawed in transit, becoming spoiled and unusable.  


Because the boxes were not insured, Shu has been unable to obtain reimbursement from the air carrier.  Negotiations with Antlers, Inc. have broken down.


Ms. Ervin also provides you with the statute set out on the next page.


Code of Virginia, Sec. 8.01-328.1  When personal jurisdiction over person may be exercised. --


A.  A court may exercise personal jurisdiction over a person, who acts directly or by an agent, as to a cause of action arising from the person's:


1.  Transacting any business in this Commonwealth;


2.  Contracting to supply services or things in this Commonwealth;


3.  Causing tortious injury by an act or omission in this Commonwealth;

