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MULTIPLE CHOICE QUESTIONS (45 points)

Fact Pattern #1


Gerald French owned a small foundry just outside Vancouver, Washington.  In March, 1983 he contracted with James E. Jarr (known as Jim), a machinist who owns a shop right next door, to manufacture special fittings worth approximately $1500.  On completing the job, Gerald delivered the fittings to Elsie Jarr, Jim's wife who was co-owner of the shop.  Elsie was taking care of the shop, because Jim was hospitalized after open-heart surgery.  When Elsie took the fittings to Jim for inspection at the hospital, Jim said "That incompetent jerk, they're the wrong size."  Elsie then returned the fittings to Gerald and demanded that the fittings be reworked.  Gerald refused, claiming that the fittings were just fine.  Harsh words passed back and forth and after several minutes Elsie burst into tears.


Clyde Customer, who witnessed the event, told Elsie's son Allen about it.  Allen called his mother and said he would speak to Gerald French about the fittings.  Allen spent the afternoon drinking and brooding about the dispute at his home.  Finally, he called Gerald on the telephone, and began swearing at him for causing Allen's mother to cry.  After the conversation, Allen and three of his friends drove over to Gerald's house, jumped Gerald when he answered the doorbell, knocked him down, and threatened him repeatedly with a gun.


On February 6, 1986, Gerald had a myocardial infarction (heart attack), that he blames on the stress he suffered due to Allen's attack.  Due to the illness, French sold his foundry and his house and under doctor's orders, retired.  He purchased a condominium near Tucson, Arizona, where he spends the winter months.  During the summer he either returns to his sister's home in Vancouver, or travels.


In September 1986, Elsie and Jim decided that they needed a warmer climate.  So they rented their house to their niece, a college student, packed their belongings in a travel trailer, and headed south to Arizona for the winter.  Since then, they have spent winters in Arizona and returned to Vancouver each summer for about five months.  They live in their house while their niece finishes her examinations and returns home for the summer.  Elsie and Jim are still registered to vote in Vancouver and their car and trailer are registered in Washington.


On February 1, 1989, Gerald served Elsie Jarr and James R. Jarr with a summons and complaint for an action in the Arizona Superior Court seeking $300,000 in damages for the injuries he suffered as the result of Allen's attack.  Gerald claimed that Elsie and Jim "knew their son was a violent and dangerous person with substance abuse problems as well as an extensive history of emotional illness and violent behavior of an abnormal and aberrant nature."  


The Arizona Superior Court is the equivalent of the Washington Superior Court and follows procedural rules that are identical to those followed in Washington.   The Arizona legislature has enacted a long-arm statute with the following provisions:

Any person who is not an inhabitant of this state and who, in person or through an agent, transacts any business within this state, commits a tortious act within this state, or has the ownership, use, or possession of any real or personal property situated in this state submits himself, or his personal representative, to the jurisdiction of the courts of this state as to any cause of action arising from or growing out of the acts enumerated above.


1.  You represent Elsie and Jim and are in the process of preparing their response to Gerald's complaint.  You consider raising the defense of lack of personal jurisdiction. You decide to:


(a)  raise the defense, because Elsie and Jim clearly lack minimum contacts with the state of Arizona.


(b)  raise the defense, because Gerald's claim does not arise out of any property owned or tortious act or business conducted by Elsie and Jim in Arizona.


(c)  omit the defense, because Elsie and Jim clearly have minimum contacts with the state of Arizona.


(d)  omit the defense for the time being, because lack of personal jurisdiction can be raised at any time.


2.  You consider raising the defense of lack of subject matter jurisdiction.  You decide to:


(a)  raise the defense, because Gerald has not raised a federal question in his complaint;


(b)  raise the defense, because Gerald's complaint does not meet the amount in controversy requirement;


(c)  omit the defense, because the citizenship of the parties is diverse;


(d)  omit the defense, because Gerald has filed in a court of general jurisdiction.


3.  Elsie and Jim want to sue Gerald for $3,000 for breach of his contract to make the special fittings.  You decide that you must file their claim as:


(a)  a cross-claim.


(b)  a compulsory counterclaim, because the claim arises from the same transaction or occurrence as Gerald's claim against Elsie and Jim.


(c)  a permissive counterclaim, because you need the permission of the court to file it.


(d)   a counterclaim, but you are not certain whether this would be a permissive or a compulsory counterclaim.  Elsie and Jim's claim is factually related to Gerald's claim, but it is not clear that the claims would be treated as arising from the same transaction or occurrence.


4.  Elsie and Jim have had a falling out with their son.  They are outraged by the lawsuit and think Allen should have to pay their legal fees and any judgment against them.  You consider filing a third-party complaint against Allen.  You decide:


(a)  a third-party complaint is appropriate, because Allen's behavior was outrageous and Allen should have to pay for it.


(b)  a third-party complaint is appropriate, because the claim arises from the same transaction or occurrence as Gerald's claim against Elsie and Jim.


(c)  a third-party complaint is not appropriate, because the court would lack subject matter jurisdiction over a claim by Elsie and Jim against Allen.


(d)  a third-party complaint is not appropriate, because Allen is not someone who is or may be liable to reimburse Elsie and Jim for a judgment against them, assuming the substantive law does not provide for a right of contribution among joint tort-feasors.


5.  Elsie and Jim originally consulted your partner concerning their case and on March 30, 1989 he filed a motion to dismiss for failure to state a claim.  It is now April 10.  If you have decided to raise the defense of lack of personal jurisdiction, you will:


(a)  heave a sigh of relief, because that defense is never waived;


(b)  be out of luck, because the defense is waived if it is not included in the first 12(b) motion;


(c)  immediately try to file an amended motion on the theory that the court has discretion to allow such a motion and should do so here, because plaintiff will not be prejudiced by the delay in raising the issue.


(d)  raise the defense in your answer.


6.  Your preliminary research uncovers several cases that do not recognize a duty to warn in the circumstances of this case.  Partner's motion to dismiss for failure to state a claim:


(a)  was not timely, because it should have been raised in the answer.


(b)  is an appropriate motion if you believe that Gerald French cannot prove his claim.


(c)  is an appropriate claim if you believe that the law does not recognize a duty to warn in the circumstances of this case.


(d)  is not a proper motion here.  Partner should have filed a summary judgment motion.


7.  Your partner suggests that you file a petition for removal to federal court.  You:


(a)  are attracted to the idea because the federal courts follow rules of procedure that are completely different from the rules of all state courts, and the federal rules are more favorable to defendants;


(b)  are concerned about the idea because the federal courts follow rules of procedure that are completely different from the rules of the Arizona Superior Courts, and the federal rules are more favorable to plaintiffs;


(c)  are attracted to the idea because federal court judges are appointed for life and are paid better than state court judges, so they are sometimes more independent of political pressure; 


(d)  discount the suggestion, because subject matter jurisdiction, personal jurisdiction, and venue are proper in the state Superior court.


8.  You decide to file a petition for removal.  The basis for your petition will be that the federal court would:


(a)  have federal question jurisdiction over the claim and the plaintiff Gerald is not a citizen of the state in which the complaint was filed;


(b)  have diversity of citizenship jurisdiction, because Gerald is a citizen of Arizona and Elsie and Jim are citizens of Washington, and the amount in controversy requirement is met;


(c)  not have jursidiction, because the federal courts are courts of limited jurisdiction;


(d)  have concurrent jurisdiction over Gerald's claim.


9.  The federal district court's subject matter jurisdiction over Elsie and Jim's contract claim against Gerald (see question 3) will be:


(a)  based on ancillary jurisdiction.


(b)  based on ancillary jurisdiction, but will be available only if Elsie's claim is treated as a compulsory counterclaim.


(c)  based on diversity of citizenship jurisdiction.


(d)  based on pendant jurisdiction, but will be available only if the claim is treated as a permissive counterclaim.


10.  If the petition to remove is successful, you will:


(a)  seek to dismiss the complaint for lack of venue, because the plaintiff is harassing your client.


(b)  seek to dismiss the complaint for lack of venue, because the claim did not arise in Arizona.


(c)  seek to transer venue in accordance with 28 U.S.C. Sec. 1406.  


(d)  talk to your client about the relative advantages of having the case heard in Washington or Arizona, and, if they so desire, seek to transfer venue under 28 U.S.C. Sec. 1404, because the most of the witnesses may be in Washington.


11.  Assume that the case has been removed to federal district court.  After you file your response to Gerald French's complaint, Gerald moves to amend his complaint on June 15, 1989, adding a breach of contract claim, based on Elsie's rejection of the fittings, and correcting Elsie's husband's name to read James E. Jarr.  


(a)  The court should grant Gerald's motion to amend, because motions to amend should be freely granted, and Elsie and Jim have suffered no prejudice.


(b)  The court should grant Gerald's motion to amend, because Gerald was entitled to amend as of right and the motion was superfluous.


(c)  The court should deny Gerald's motion to amend, because Gerald was entitled to amend as of right and the motion was superfluous.


(d)  The court should deny Gerald's motion to amend, because the decision to grant a motion to amend is within the discretion of the trial court, and a motion should not be granted if the moving party is only trying to delay the case.


12.  You believe that Gerald's failure-to-warn claim is subject to the three-year statute of limitations for tort claims, and you believe the statute began to run no later than the date of Gerald's heart attack, February 5, 1986.  You therefore believe that you can get the claims against Jim Jarr dismissed, if Jim was not properly sued on February 1, 1989.  On reflection, you decide that if you raise a statute of limitations defense:


(a)  you will be laughed out of court, because no one cares whether Jim's middle initial is E. or R.


(b)  you will probably be unsuccessful, because even if the court views the amended complaint as changing the party, Jim received notice before the statute of limitations ran, and Jim undoubtedly knew that Jim R. Jarr referred to him, since the lawsuit also correctly named his wife.


(c)  you will have a winning claim, because the amended complaint changes the party, and the Supreme Court has not recognized an exception for misnomers.


(d)  you will have a winning claim, because the amended complaint changes the party, and Jim was not properly served with the amended complaint within the 120 day period that Rule 5(j) allows for effectuating service of a complaing.


13.  Assume that the case has been removed to federal court based on diversity of citizenship.  Your preliminary research reveals that Washington has a six-year statute of limitations for contract claims.  


(a)  The Washington statute of limitations will not apply, because a federal district court applies federal law in a federal question case.


(b)  The Washington statute of limitations will not apply, because a federal district court applies federal procedural rules in a diversity action and applies state substantive rules under the Rules of Decision Act, and the courts have classified statutes of limitations as procedural.


(c)  The Washington statute of limitations will apply, because a federal district court follows the Federal Rules of Civil Procedure, unless the rules are outside the scope of the Rules Enabling Act, or unconstitutional.


(d)  The Washington statute of limitations will apply, because a federal district court applies state substantive rules under the Rules of Decision Act, and the courts have classified statutes of limitations as substantive.


14.  Assume that the applicable statute of limitations has run when Gerald French files his amended complaint.  You wish to raise that issue.  You should:


(a)  file a motion for summary judgment on the ground that the statute of limitations has run.


(b)  file a counterclaim alleging that Gerald's claim is barred by the statute of limitations.


(c)  file an amended answer with statute of limitations as an affirmative defense.


(d)  file an amended answer with statute of limitations as an affirmative defense and move for summary judgment on that issue.


15.  In response to the action you took in the previous question, Gerald should argue that:


(a)  the amended complaint relates back to the date that the lawsuit was originally filed, because the tort and contract claims arise from the same transaction or occurrence.


(b)  the statute of limitations question involves a genuine issue of material fact, so summary judgment is not appropriate.


(c)  the trial court should exercise its equitable discretion and find that the statute of limitations has tolled.


(d)  you should be subjected to Rule 11 penalties, because the action was not justified by existing law or a good faith argument for the extension of existing law.

Fact Pattern #2


You work for the Farmworkers Division of Valley Legal Services in California.  In that capacity you keep in close touch with the United Farmworkers union and groups that provide social services to migrant farmworkers.  At their recommendation Amado Salazar, a Mexican farmworker, has consulted you concerning actions taken by local growers who are members of the Valley Farmers Association.  You believe that the actions constitute both a breach of the employment agreement covering the migrant workers and violations of the Farm Labor Contractor Registration Act, 7 U.S.C. Sec. 2045 et seq.  The statute authorizes recovery of actual damages or liquidated damages of $500 per violation.


16.  You are in the process of choosing a court.  You decide that a federal district court:


(a)  would have federal question jurisdiction over the statutory claim and pendent jurisdiction over the breach of contract claim, assuming that the two claims arise out of a common nucleus of operative facts such that the court would ordinarily expect to try them together;


(b)  would have federal question jurisdiction over the statutory claim, but the state court would have exclusive jurisdiction over the breach of contract claim, because it arises under state law;


(c)  would have ancillary jurisdiction over the breach of contract claim when it is raised as a counterclaim by the growers;


(d) would have diversity of citizenship jurisdiction over both claims, because the growers are citizens of California and the plaintiff is a citizen of Mexico.


17.  You are thinking about filing the lawsuit as a class action on behalf of about three hundred farmworkers.  If you file as a class action:


(a)  the federal court will not have subject matter jurisdiction, because the Eisen case requires notice to individual class members.


(b) the federal court will only have subject matter jurisdiction if all classmembers are aliens;


(c)  the federal court will still have subject matter jurisdiction, based on federal question and pendent subject matter jurisdiction;


(d)  the federal court will still have federal question and ancillary jurisdiction.


18.  You see some tactical advantages in filing the breach of contract claim and the Farm Labor Contractor Registration Act claims separately.  If you file the claims separately in the federal district court and file both as class actions:


(a)  the court will not have subject matter jurisdiction over the breach of contract claim, because the claims arise under state law and are within the exclusive jurisdiction of the state courts;


(b)  the court will not have subject matter jurisdiction over the breach of contract claim, because the claims arise under state law and within the concurrent jurisdiction of the state courts;


(c)  the court will have subject matter jurisdiction only if the named plaintiff and each class member can meet both the diversity of citizenship requirement and the amount in controversy requirement in effect at the time of filing..


(d)  the court will have subject matter jurisdiction over the state law claim based on diversity of citizenship between the named plaintiff, Salazar, a citizen of Mexico, and the defendant growers, and their association, presumably citizens of California, only if the named plaintiff and each class member can meet the amount in controversy requirement in effect at the time of filing.


19.  You are concerned that filing the claims separately might run the risk that a judgment in the first action litigated would preclude litigation of the second action, because:


(a)  the claims appear to arise from the same transaction or occurrence, so that the second claim would merge into the judgment in the first claim;


(b)  the doctrine of res judicata, or claim preclusion would prevent litigation of the second claim, because the two claims are part of the same cause of action;


(c)  the second action would probably involve issues that would have been actually litigated and decided in the first action;


(d)  the federal courts follow a compulsory joinder rule for plaintiffs.


20.  If you file both claims in federal district court and the court dismisses the statutory claim before trial:


(a)  the court will dismiss the claim because it lacks subject matter jurisdiction over the state claim;


(b)  the court will dismiss the claim, because venue will be improper;


(c)  the court will have pendent subject matter jurisdiction over the breach of contract claim and will exercise its discretion to hear the claim on grounds of judicial efficiency.


(d)  the court will have pendent subject matter jurisdiction over the breach of contract claim, but will exercise its discretion to dismiss the claim on grounds of federalism and comity.


21.  The trial court's decision in your answer to the previous question will be:


(a)  unreviewable by the court of appeals;


(b)  reviewed by the court of appeals and reversed, because it violates the constitution;


(c)  reviewed by the court of appeals de novo and reversed if the appellate court would have decided the issue differently;


(d)  reviewed by the court of appeals for abuse of discretion.


22.  If you file the case as a class action on behalf of three hundred Mexican farmworkers the court will:


(a)  refuse to certify a class, because a class action is not available in a damages action.


(b)  certify a class under 23(b)(2), because you will want injunctive relief against future violations.


(c)  carefully analyze the elements and factual issues in the case to determine whether common issues of law or fact predominate, and decide whether the liquid damages provision will make the damages calculation manageable enough to justify a 23(b)(3) class action.


(d) certify a class, because the class action device is a useful device for vindicating legal claims that have limited monetary value.


23.  If the court certifies the case as a class action under Rule 23(b)(3), your obligation to notify class members will:


(a)  require that you give to each class member notice reasonably calculated to inform the member of the pendency of the action.


(b)  require that you give each class member actual notice of the lawsuit.


(c) be limited to class members whose potential monetary damages are high enough that they would have the incentive to bring an action themselves.


(d) be non-existent, because you are seeking injunctive relief.


24.  You filed a class action lawsuit in federal court with Mr. Salazar as named plaintiff and 23 growers and their association as defendants.  The attorney for the growers sends you the following interrogatory:  

"Identify all persons with knowledge of the events  allegedly violating the Farm Labor Contractor Registration Act."

You will respond as follows:


(a)  ignore the interrogatory, because no penalties will be imposed for failure to answer.


(b)  answer the interrogatory, because it asks for information, not privileged, that is reasonably calculated to lead to admissible evidence.


(c)  object to the interrogatory, because it seeks information that is protected under the work product doctrine, unless you can negotiate an agreement for both sides to share such information.


(d) seek a protective order, because the question is unduly burdensome.


25.  The growers also send an interrogatory as follows:


"Give the name and address of each person you have interviewed for this lawsuit, and supply copies of any written witness statements taken of the witness . . ."


You will:


(a) ignore the interrogatory, because no penalties will be imposed for failure to answer.


(b) answer the interrogatory, because it asks for information, not privileged, that is reasonably calculated to lead to admissible evidence.


(c) object to the interrogatory, because it seeks information that is protected under the work product doctrine, unless you can negotiate an agreement for both sides to share such information.


(d)  seek a protective order, because the question is unduly burdensome.


26.  Accompanying the growers' interrogatories is the following request:


"Produce all notes, memoranda, or other writings you (or your representative) prepared concerning interviews with witnesses, or information supplied by them.


You will:


(a)  object to the interrogatory, because the materials sought are protected by the attorney-client privilege.


(b)  object to the interrogatory, because the materials sought are protected under Rule 26(b)(3) and may not be discoverable even upon a showing of need.


(c)  object to the interrogatory, because it seeks materials that are protected under the work product doctrine, unless you can negotiate an agreement for both sides to share such information.


(d) seek a protective order, because the question is unduly burdensome.


27.  You have received an interrogatory from the growers asking you to identify the expert witnesses that you plan to call at trial.  You have consulted two computer specialists about developing a program to help calculate damages on behalf of the class, but you have not yet decided whether you will need their testimony at trial.  So far you have paid one of the experts, George Richardson and he has started work on the project.  The other expert, Janice Ellwood is a friend you consulted at a bridge game, and you have not reached any formal arrangements with you.  You will:


(a) give both witnesses' names in your answer, because you may decide to call either or both at trial.


(b)  decide which witness you will call at trial, and supply that name.


(c)  give neither witness's name.


(d)  give neither witness's name, but promptly file a supplemental answer if you decide to call one of them at trial.


28.  The growers' interrogatories also ask for the names and addresses of all expert witnesses that you have retained or consulted about the lawsuit.  You will:


(a)  supply both names, because full discovery is essential to effective litigation.


(b)  if you do not wish to supply the names, state that you have retained or consulted one expert, but object to the question absent a showing of need.


(c)  refuse to answer the interrogatory on the ground that it asks for protected work product.


(d)  refuse to answer the question, because neither expert qualifies as an expert consulted or retained.


29.  You made a timely demand for a jury trial.  The district court will:


(a)  grant a jury trial on the breach of contract claim, a traditionally legal claim, and grant a jury trial on the statutory claim if it finds that the Farm Labor Contractor Registration Act is analogous to a damages action triable to a jury in 1791.


(b)  grant a jury trial on both claims, because the jury is the greatest device ever developed for protecting the liberties of our Anglo-American heritage.


(c)  refuse a jury trial on both claims, because class actions were historically available only in equity.


(d)  refuse a jury trial on the breach of contract claim, because your are seeking specific performance, a traditionally equitable remedy, and refuse a jury trial on the statutory claim because the Farm Labor Contractor Registration Act did not exist at common law in 1791.


30.  Rightly or wrongly, the court empanels a jury.  At trial, you present ten witnesses to establish that the growers violated the Farm Labor Contractors Registration Act, and another six witnesses on damages.  The attorney for the growers cross-examines each witness vigorously in order to impeach their credibility.  After you rest your case, opposing counsel says:  "We have no witnesses, your honor."  You move for a directed verdict and the court:


(a)  grants the motion, because defendants failed to establish a prima facie case.


(b)  grants the motion, because you established a prima facie case, and the defendant presented no opposing evidence, unless the judge decides that s/he does not believe your witnesses.


(c)  denies the motion, because the court will not interfere with the right to a jury trial.


(d)  denies the motion, because you have the burden of proof, assuming that the cross-examination raised sufficient questions about the credibility of the witnesses that a reasonable jury could disbelieve enough of your evidence to undermine your prima facie case and justify a verdict for the defendant.
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(c)  would have ancillary jurisd
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n it is raised as a counterclaim by the growers;


(d) would have diversity of citizenship jurisdiction over both claims, because the growers are citizens of California and the plaintiff is a citizen of Mexico.


17.  You are thinking about filing the lawsuit as a class action on behalf of about three hundred farmworkers.  If you fi

