Note
Pay attention to the date on this exam.  It was given before Congress adopted 28 U.S.C. Sec. 1367 and before the Supreme Court decided many of the personal jurisdiction cases we have studied.
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ANSWER SHEET

1.
c.

2.
b.

3.
Under §l33l a federal district court has s.m.j. over claim arising under constitution/laws of U.S.

4.
d.

5.
Under this judicially created doctrine (See Gibbs) a 
federal court has power to assert pendent s.m.j.:  where claims derive from a common nucleus of operative 
facts and the claims are such that we would ordinarily expect them to be tried in 1 proceeding.  The Court 
must exercise its discretion.

6.
a.

7.
b.

8.
c.

9.
a.
( + 1/2 point for b)

10.
Dismiss for failure to state a claim.





MODEL ANSWER

I.   Current Rule:  Currently, an individual is a citizen of the state in which s/he is domiciled.  Domicile = residence and intent to remain.  The current rule requires determining an individual's subjective intent and thus is subject to some manipulation.


Effect of Proposed Amendment:  The proposed amendment would switch to a "most contacts" criterion for citizenship, an approach that seems reminiscent of the "minimum contacts" approach used for territorial jurisdiction.  In most cases the amendment would probably have little effect.  For most individuals, the state in which they reside is also the state in which they have the most contacts.  The impact of the new approach would be felt as to students, military, and people with multiple residences, such as retired people who spend half the year in one location, the other half elsewhere.  


Advantages/Disadvantages.  The existing rule involves two determinations.  Residence is a fairly objective determination in most cases.  Where residence is problematic, the courts rely on factors that are probably similar to the factors that would be considered under a "most contacts" approach.  Intent is a subjective determination, however.  The new approach adopts a flexible all-the-circumstances standard that would the court to consider all relevant concerns.  Applying this standard is likely to give the courts difficulty and may result in a loss of efficiency and judicial economy as the courts attempt to identify and weigh the parties' contacts.


The purpose of diversity jurisdiction is to avoid local bias against out-of-state parties.  The new rule might further that purpose.  We can assume that most people get involved in disputes with people from the state in which they have the most contacts.  If so, then the "most contacts" approach will destroy diversity primarily in those cases where a party resides in a state, but has not formed an intent to remain.  Cf.  Mas v. Perry. The existing rule finds diversity in such cases, even though the party may have sufficient contacts with the state that s/he will not suffer from local prejudices if s/he has to litigate in state court.


Similarly, the federal courts are courts of limited jurisdiction.  Thus, the courts intrude on states' prerogatives if diversity jurisdiction is extended to cases in which the nominally diverse party has extensive contacts with the state.  


Conclusion:  Not clear that the proposed amendment would have significant positive benefits.  An alternative approach might be to adopt a rule that individuals, like corporations, may be citizens of more than one state for purposes of diversity s.m.j. 

II.
Both the federal and state courts would be able to hear the case only if requirements for subject matter jurisdiction, territorial jurisdiction, and venue are all met.

Federal Court


(1)  Subject Matter Jurisdiction.  The court can assert subject matter jurisdiction over this state law claim (i.e. no federal question under Sec. 1331), if the parties meet the complete diversity requirement of 28 U.S.C. Sec. 1332 and the amount in controversy exceeds the statutory amount -- just raised to $50,000.  Here, the parties may be diverse, but we need more information.  Individual citizenship requires U.S. citizenship and state domicile, i.e. residence plus intent to remain indefinitely.  Pl is  a Virginia resident, need to check intent to remain.  Corporate citizenship under 1332(c) is state of incorporation and principal place of business, here Alaska.  The amount in controversy -- $17,500, the value of the antlers -- is apparently more than the old $10,000 requirement, but less than the new $50,000 requirement.  Assuming the new requirement is in effect when we file, federal court jurisdiction will be unavailable unless plaintiff can claim significant additional items of damages.  


(2)  Venue.  No problem.  28 U.S.C. Sec. 1391(a) allows venue in a diversity case where all plaintiffs reside, all defendants reside or the claim arose.  Here, plaintiff resides in the E.D.Va.


(3) Territorial jurisdiction. The federal court could obtain territorial jurisdiction if we could serve process on defendant under the provisions of Rule 4.  The only relevant provision is 4(d) which would allow us to use the Virginia long-arm statute.  Thus, the federal court will have territorial jurisdiction, if the Virginia state court would have jurisdiction.

State Court


(1)
Subject Matter Jurisdiction and Venue


The Virginia state court of general jurisdiction should be able to obtain subject matter jurisdiction and venue. (We don't have the state venue statute:  ck.)  The trouble area for state court will be territorial jurisdiction.


(2)
Territorial Jurisdiction


The state court will have personal jurisdiction if a Virginia statute or rule authorizes the assertion of jurisdiction and the assertion of jurisdiction meets federal constitutional requirements under 14th Amendment Due Process.


The Virginia statute authorizes jurisdiction over a defendant who contracts to supply things in the state.  Defendant initially contracted to supply reindeer antlers to Mr. Sun in Alaska.  When it was unable to meet the terms of the contract, however, defendant agreed to ship the antlers to Virginia.  That should be sufficient under the statute, though additional research into the caselaw is needed.


The assertion of jurisdiction will meet constitutional requirements if defendant has minimum contacts with Virginia, the forum state, such that the assertion of jurisdiction would not offend traditional notions of fair play and substantial justice (International Shoe).  Recent caselaw divides this test into two parts -- the contacts requirement and fairness factors.


The Supreme Court has adopted a variety of criteria for evaluating sufficiency of defendants contacts.  The court will consider the quality and nature of the contacts:  fewer contacts are required, if plaintiff's claim arises from defendant's contacts with the state (specific jurisdiction), than if plaintiff's claim is unrelated to defendant's contacts with the state (general jurisdiction).   A defendant's contacts with the state must be such that defendant has purposefully availed himself of the privilege of doing business in the forum state, thereby invoking the benefits of the forum state laws (Hansen).  The contacts may not be merely fortuitous and the may not result from the actions of the plaintiff or another third-party.  The defendant must have been such that defendant could reasonably foresee being haled into court in the forum state (World-Wide Volkswagen).


Defendant will argue that it had no real contacts with Virginia:  it does not own property, solicit business, or send goods there ordinarily.  On one occasion only defendant sent a product into the state through the mail, and then only to avoid inconveniencing a customer.  Our client,  Mr. Sun initiated the reindeer antler transaction.  Defendant required Mr. Sun to come to Alaska to take delivery of the antlers, thus attempting to limit its contacts with a state like Virginia.  The contract was finalized in Alaska when payment was made and the invoice received by Mr. Sun.  Thus, this looks like a case involving fortuitous contacts with Virginia that occurred as a result of plaintiffs' actions.  Defendant has not received any significant benefit from Virginia as a result of this course of events.


We can argue that defendant intentionally chose to ship a large quantity of the antlers to Virginia, when it was unable to make delivery on time at the airport.  That intentional action is sufficient (cf.  McGee) to establish jurisdiction over a claim like this one that arises out of defendants act of shipping its product into the state.  Defendants apparently have at least limited additional contacts with Virginia through their advertising in newsletters that occasionally reach Virginia.  (Need more info. about the ads.)


As to fairness criteria, the court has identified several factors:  state interest in providing a forum for its residents and any state substantive interest in  regulating defendant's activities in the forum;  hardship to defendant from defending in a distant forum;  the plaintiffs' interest in a convenient forum; and interests of the interstate judicial system in an efficient resolution of controversies.  These factors will rarely overcome a finding of jurisdiction where defendant has sufficient contacts with the forum state.  In a case involving marginal contacts, the fairness factors could add to the reasons for asserting jurisdiction.


Defendant will rely on the hardship of coming all the way from Alaska to Virginia to defend the action.  Antlers will also emphasize that many of the witnesses will be from Alaska -- witnesses to the formation of the contract and Antlers agreement to ship the antlers to Virginia, the employees who packed the antlers, perhaps any expert witnesses concerning antlers and methods of shipping them..  Plaintiff will focus on the state's interest in providing a forum for him, a Virginia resident.  In addition, he will emphasize that what remains of the antlers is in Virginia as are witnesses to the condition of the antlers on arrival.


Conclusion.  This strikes me as a very close case, in which defendant is likely to contest jurisdiction.  While we might succeed, there is a significant risk that we will lose.  The question for us is whether the convenience of suing in Virginia is worth that risk.

Moving the Case From Alaska to Virginia


If we file the case in the federal court in Alaska, the court could move the case to Virginia under 28 U.S.C. Sec. 1404, if it found that transfer would be more convenient for the witnesses and parties.  The court would follow the same approach that it uses to decide a forum non conveniens case:  the plaintiff's choice of forum should rarely be disturbed.  But when the hardship to defendant and the court far outweigh the convenience to plaintiff, the court may dismiss or transfer.  Relevant criteria are the location of witnesses, whether witnesses will be subject to subpoena, and the need for the court to apply forum law.


 Since we have the initial choice of forum, the court would presumably be reluctant to let us transfer.  And the court could transfer only to a court in which venue and territorial jurisdiction would originally have been proper.  Thus, filing initially in Alaska would not avoid the territorial jurisdiction problem.  In any event, it's not clear that Virginia is more convenient.  Witnesses to prove damages would be in Virginia, but witnesses concerning the contract and defendant's actions in connection with shipping would be in Alaska.  


If we file the case in the Alaska state court, the court could dismiss on grounds of forum non conveniens, but could not transfer the case to Virginia, because state court have no authority to transfer a case to another state.

See, Chung v. NANA, Corp.,  783 F.2d. 1124 (4th Cir. 1986).  On appeal after a judgment for the plaintiff, the Court of Appeals reversed (2-1) a  district court decision allowing personal jurisdiction over defendant.

