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     Instructions 


(1)  Contents of Examination:  This examination consists of two essay questions and thirty (30) multiple choice questions.  The questions will be weighted as indicated in the examination.  Allocate your time accordingly.


(2)  Time Limits:  You must answer the multiple choice questions in Room 503 and hand in both the questions and the answer sheet to the proctor by 11:30 a.m.  You may leave Room 503 to answer the essay questions, but you must return no later than 4:30 p.m. to hand in your answer.  (The doors to Room 503 will be closed to entry at 4:30.)  If you finish before 3:30, return your examination to Lori Lamb in Room 401.  Otherwise, return your answer in Room 503 between 3:30 and 4:30 p.m..  


(3) Materials Permitted:  You may consult any written materials you choose, but you may not discuss the examination with other people.


(4) Answer Sheet.  For the multiple choice questions, circle the best answer on the answer sheet provided.  If necessary, you may explain your answer at the end of the answer sheet.  Be forewarned, however, that an incorrect explanation for a correct answer will result in your answer being marked incorrect.


(5) Ink Color, Margins, etc.:  If you write your examination, use a hard tip pen with blue or black ink. Write on one side of the blue book page only.  Do not write in the margins, except for inserts.  Start each question at the top of a fresh page.  And please write legibly.


(6)  No Computers:  You may not use a computer/word processor for typing the examination during the eight-hour examination period.


(7)  Typing Option:  If you handwrite your exam, you may make a copy of your answer before you turn it in, and turn in a typed copy no later than 5 p.m. on May 15.  If you choose this option, please so indicate on the face of your answer.  The typed copy must be identical to the handwritten version.  Do not correct spelling or punctuation, or make any other changes.


(8)  Examination Numbers:  Put your examination number  on the examination, the answer sheet and your answer.  Do not put your name on the examination itself or on your answer.


(9)  Discussing the Examination:  Please turn in the examination questions along with your answer.  Do not discuss the examination with anyone except section members who have already taken the examination and do not engage in such discussions in the presence of others.  Inevitably, some class members will have to reschedule the examination due to illness.  





HAVE A GOOD SUMMER!

ESSAY QUESTIONS

QUESTION NO. 1 (35%)

(For this question, assume that the Buffalo Creek lawsuit is being litigated in 1989, so all cases and rules that you read for this course have been decided or adopted.)


You are assisting Gerry Stern litigate the claims arising from the Buffalo Creek disaster.   After the flood, Pittston's insurance company interviewed surviving residents of the valley and took written statements from them.  In addition, before the lawsuit was filed two of Pittston's many lawyers did additional interviews of some of the residents but did not take written statements.  Some of those interviewed have left West Virginia for parts unknown.


(1)  As to the valley residents who are still alive and in West Virginia, are their written statements subject to discovery?  (Suggested maximum word limit:  350 words.)


(a) Identify sources of law, applicable criteria for obtaining discovery and likely areas of controversy.   (Suggested maximum word limit:  350 words.)


(b) Then set out policy arguments you would make in support of discovery and the arguments you would expect Pittston to make.


(2)  As to the oral interviews with valley residents by Pittston's lawyers, can you depose Pittston's lawyers to discover the contents of the interviews?  (Suggested maximum word limit:  200 words.)


(a) Identify sources of law, applicable criteria for obtaining discovery and likely areas of controversy.   (Suggested maximum word limit:  200 words.)


(b)  Then summarize the major policy arguments that you would expect Pittston to rely on and give your response.   (Suggested maximum word limit:  200 words.)

QUESTION NO. II (20%)

"With the demise of the concept 'cause of action' the doctrine of claim preclusion (res judicata) has outlived its usefulness.  We should scrap the doctrine entirely and rely solely on the doctrine of issue preclusion (collateral estoppel).

"The doctrine of issue preclusion, as currently applied in the federal courts, has become a classic 'standard' that requires time-consuming case by case adjudication."

Comment on the following:

(1)  To what extent do these statements accurately describe current doctrine?

(2)  To the extent that these statements do accurately describe current doctrine, do the current doctrines effectuate the policies used to justify the doctrines?

(3)  If we adopted the recommendation in the first statement, how would you take account of the concerns expressed in the second statement?

