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European and U.S. regulatory policies have changed considerably over the past 30 years. In
Europe, since the mid-1980s, consumer and environmental regulation has become more po-
litically salient and regulations have by and large become stricter. On the other hand, in the
United States consumer and environmental issues have become less salient and contentious,
and regulations have not become (comparatively) stricter. This apparent “flip-flop” of regu-
latory systems has not been analyzed in much detail to date. This perspective is an attempt to
analyze some examples in which it has occurred and identifies one possible cause—namely,

 

credibility.
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INTRODUCTION

 

Going back only 20 years, commentators argued
that the U.S. model of regulation was fundamentally
different from the one found in most European coun-
tries. The U.S. model was largely adversarial, whereas
in Europe the majority of the models were consensual
(Brickman, Jasanoff, & Ilgen, 1985; Kelman, 1981;
Lundqvist, 1980; O’Riordan, 1985; Vogel, 1986). These

observations are still partially true. The European
Union (E.U.), for example, does not have the same de-
gree of litigation (or the threat of it) as exists in the
United States. The cultures are simply too different.
As Kelman would argue, Europeans are not as self-
assertive as Americans and, hence, there is less de-
mand for adversarial trial procedures (Kelman, 1981).
In addition it is unlikely that there will ever be such a
complex set of checks and balances in the regulatory
structure in Europe, as there are presently in the
United States. The U.S. model is a Hobbesean one
based on distrust. It was originally developed to avoid
a call for an institution with powers similar to a monar-
chy (Kelman, 1981). Europe’s systems have always
been much different, in which centralized elites (the
so-called “Overhet” in Swedish) have played a signifi-
cant role (e.g., Kelman, 1981; Lundqvist, 1980). Until
recently there was a much lower level of distrust to-
ward authority (see, e.g., Jowell 

 

et al.

 

, 1997).
However, over the past 20 years fundamental

changes have taken place. Some regulatory processes
have been “exchanged” between the two regimes as

 

1

 

Risk Research Group, Centre for Environmental Strategy, Uni-
versity of Surrey, Guildford, Surrey, United Kingdom.

 

2

 

Haas School of Business, University of California at Berkeley,
Berkeley, CA.

 

3

 

Center of Technology Assessment in Baden-Württemberg, Indus-
triestrasse 5, 70565 Stuttgart, Germany; renn@afta-bw.de.

 

4

 

The Regulatory Policy Institute, Oxford, United Kingdom;
David.h.slater@btinternet.com.

 

5

 

European Commission, Forward Studies Unit, Rue de la Loi 200,
1049 Brussels, Belgium; michael.rogers@cdp.cec.be.

*Address correspondence to Ragnar E. Löfstedt, Risk Research
Group, Centre for Environmental Strategy, University of Surrey,
Guildford, Surrey GU2 7XH, United Kingdom; R. Lofstedt@
surrey.ac.uk.



 

400 Löfstedt 

 

et al.

 

the authorities have searched for new instruments to
deal with the changing risk environment.

 

EXCHANGE OF REGULATORY PROCESSES

 

Thanks to the advance of the Internet, E-mail,
and quicker transportation, the flow of information
between Brussels and Washington on regulatory af-
fairs, as with other areas, has expanded. Regulators
are exchanging modes and initiatives that have been
proven to be useful and popular on the other side of
the Atlantic. These ideas are now starting to impact
the regulatory thinking in the respective administra-
tive bodies, including the European Commission’s
Health and Consumer Protection Directorate, the
U.S. Environmental Protection Agency, the U.S. Oc-
cupational Safety and Health Administration, as well
as advisory bodies such as the U.K.’s Royal Commis-
sion on Environmental Pollution, and the U.S. Carn-
egie Commission. These borrowed examples go from
either Europe to the United States or from the
United States to Europe, or are virtually flip-flopped
between the two geographical areas.

 

From Europe to the United States

 

1. The Carnegie Commission on Science, Technol-
ogy, and Government suggested that the three bodies in
charge of regulation in the United States (the Execu-
tive, Congress, and the regulators) should work more in
unison to avoid infighting and adversarial trials (Carn-
egie Commission on Science, Technology, and Govern-
ment, 1993). This lack of unison has been a problem in
the United States since the writing of the constitution
(Brickman 

 

et al.

 

, 1985; Jasanoff, 1993; Kelman, 1981). In
making this suggestion, the Carnegie Commission ad-
vocates against the “checks and balances system” and
mimics, in effect, the consensual model, which has been
the modus operandi for regulation in the United King-
dom until recently (O’Riordan, 1985; Vogel, 1986).

2. The Occupational Safety and Health Admin-
istration (OSHA) has started to work directly with
companies (e.g., fiberglass industries) to develop reg-
ulations that are acceptable for both parties, and in so
doing, has avoided the costs of adversarial trial
(Finkel, 2000). This is a fundamental shift from the
early 1980s when OSHA inspectors did not trust the
industry it was regulating and sought to impose fines
for noncompliance (Kelman, 1981). This new way of
working with industry rather than combatting it has
long been advocated in Europe (e.g., Brickman 

 

et al.

 

,
1985; Vogel, 1986).

3. Negotiated rule making has been the norm for
regulation in Germany since World War II. Industry,
regulators, and so-called “peak actors” regulate via
consensus. The process has been rather successful, as
litigation and drawn-out conflicts have been kept to a
minimum (e.g., Brickman 

 

et al.

 

, 1985). Negotiated
rule making, first seriously discussed by Harter (1982),
is now becoming popular in the United States. The U.S.
Environmental Protection Agency (USEPA) has
taken the view that something needs to be done to re-
duce the high litigation costs. The agency has argued,
for instance, that 80% of the 300 regulations that it
puts forward every year end up in court. Although
this figure has been disputed—most notably by
Coglianese (1997) who argued that the number is
much smaller (actually 30%)—the agency still be-
lieves that a so-called negotiated rule-making process
will save both time and money (Freeman, 1997), be-
cause the traditional regulatory process (in particular
with regard to permits and licensing) is not only rule
bounded but highly adversarial (Susskind & Secunda,
1999). In such cases, regulators have been unwilling to
offer guidance to the regulatee on how it could con-
form to the regulator’s standards. Thomas Kelly, Di-
rector of USEPA’s Office of Standards and Regula-
tions, recently argued that negotiated rule making
would help USEPA avoid a “regulate, litigate, regulate,
litigate syndrome” (Kelly, 1988 as cited in Coglianese,
1997, p. 1265). To date the use of negotiated rule mak-
ing, albeit heavily criticized (e.g., Coglianese, 1997,
2000; Susskind & Secunda, 1999), has had some suc-
cesses, in particular with regard to the relicensing of
hydropower dams (e.g., Löfstedt, 2001) and siting of
mobile telephone towers (Massachusetts Municipal
Association, 2000).

 

From the United States to Europe

 

1. The U.K. Royal Commission for Environ-
mental Pollution (RCEP) is arguing for greater trans-
parency in the regulatory process (Royal Commis-
sion for Environmental Pollution, 1998), something
the European Commission as a whole is also advocat-
ing (Byrne, 2000; Craig & De Burca, 1998; Golub,
1996; Heyvaert, 1998; Lodge, 1994; Royal Commis-
sion for Environmental Pollution, 1998; Wallace,
1996). Historically, the United Kingdom has had a
consensual or a so-called “closed doors” approach to
regulation (Brickman 

 

et al.

 

, 1985; O’Riordan, 1985;
Vogel, 1986). Transparency, however, has long been a
part of the U.S. regulatory model dating back to the
1946 Administrative Procedure Act, which led to
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greater transparency in the regulatory process, in-
cluding all proposed regulations to be published in
the Federal Register 30 days before becoming effec-
tive in order to aid compliance (Buck, 1996; Kelman,
1981; Vogel, 1986);

2. The European Commission, as well as indi-
vidual European nations, are advocating for a wider
degree of public participation, particularly in the en-
vironmental area, as was seen in the recent signing of
the Ahus Legislation, which advocated for public par-
ticipation in environmental policy making (Golub,
1996), and the promotion of U.S.-style environmental
impact assessments. For example, until January 1999
there was no proper law governing environmental im-
pact analysis in Sweden (Swedish State Studies, 1998).
The old “Swedish type of EIA [Environmental Impact
Analysis]” had received a great deal of criticism, with
many ambiguous aspects, the procedural mechanisms
being both uncertain and highly flexible, not challen-
geable, and most importantly, not open to the public
(Kjellerup, 1997). These ideas have long been pro-
moted in the United States, particularly the require-
ment to involve the public in conducting environmen-
tal impact assessments following the passage of the
National Environmental Policy Act of 1970 (e.g.,
Landy, Roberts, & Thomas, 1994).

 

6

 

3. The E.U. is, in many cases, moving away from
collaboration with industrial sectors and instead ad-
vocating for outright bans of substances, long seen as
something that happens mainly in the United States.
This form of adversarial approach, implemented in
the United States under legal–judicial principles (suits
and countersuits) and which has led to much distrust
between regulators and industry (e.g., Kelman, 1981),
has increased in Europe. However, in contrast to the
legal process in the United States, the precautionary
principle has been the primary vehicle in Europe for
this policy shift (Durodie, 1999, 2000; Graham, 2001;
Löfstedt, Fischhoff, & Fischhoff, 2001). What is hap-
pening now is that regulators are requiring a reversed
burden of proof—industry has to prove that some-
thing is safe before it can be put on the market. Risk
aversion has in effect replaced risk taking, as illus-
trated by the U.K.’s Independent Expert Group on
Mobile Phone’s (IEGMP) decision to adopt the pre-
cautionary principle with regard to possible health ef-
fects from handsets, although only minimal evidence

exists of a health risk (Independent Expert Group on
Mobile Phones, 2000).

4. Over the past several years, science in the regu-
latory process is becoming increasingly important, es-
pecially at the E.U. Court of Justice level (Heyvaert,
1999). Increasingly, the European Court of Justice is
asking for scientific evidence to assist it in reviewing na-
tional and E.U. regulatory policies (Heyvaert, 1999).
Previously the E.U., to a large degree, relied on the
United States for its regulatory science (Kelman,
1981; Majone, 1996) because policy makers did not
have to defend their actions in court (Brickman 

 

et al.

 

,
1985). In comparison, science has played a very im-
portant role in U.S. regulatory policy for some years,
as the opposing parties in the adversarial regulatory
process, be they regulatory agencies or industrial
bodies, rely on science to either defend or oppose
rule making (e.g., Breyer, 1993; Brickman 

 

et al.

 

, 1985;
Graham & Wiener, 1995; Jasanoff, 1990; Landy, Rob-
erts, & Thomas, 1994).

 

THE FLIP-FLOP OF 
REGULATORY STRUCTURES

 

Until 1996, there was a long-held belief in the
United States that the processes of risk assessment and
risk management should be separate. That is, it was
thought that scientists and experts should conduct risk
assessments, whereas policy makers and decision mak-
ers should be responsible for the risk-management pro-
cess (National Research Council, 1983; Ruckelshaus,
1983, 1985). This perspective originated from the ex-
perience of conducting environmental regulation in
the early 1980s under the Reagan Administration. In
1996, the National Research Council (NRC) pub-
lished its 

 

Understanding Risk

 

 report, which argued
for combining the two areas, stating that all types of
actors should be involved in the risk characterization
process and that there should be continuous feed-
back (National Research Council, 1996). The impact
of the NRC report on policy making has been ques-
tioned, but it is clear that it received considerable
attention within the academic and non-government
organization (NGO) risk community both in the
United States and abroad (e.g., Royal Commission on
Environmental Pollution, 1998).

In Europe, the delineation of risk assessment
and management was for many years unclear, be-
cause there was little debate about separating the two
areas (Fairman, Mead, & Williams, 1998). Rather, in
Europe the focus has been on determining the criteria
for the risk-management process, while recognizing
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Similarly, last year the German government gave the right for en-
vironmental groups to sue industry or regulators as a way of pro-
testing policies with which these organizations were unhappy.
This has been something that the U.S. environmental groups have
been able to do since 1970.
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that it can be influenced by social values (Royal Com-
mission for Environmental Pollution, 1998). Over the
past 2 years, however, there has been a fundamental
shift in this thinking. In 1998, the RCEP argued that
risk assessment indeed should be separated from risk
management. Scientists should not be seen to be
making policy (Royal Commission for Environmen-
tal Pollution, 1998). This was also advocated by policy
makers. For example, the E.U. Commissioner for
Health and Consumer Protection, David Byrne, ar-
gued that to restore trust in health regulations follow-
ing the BSE (bovine spongiform encephalopathy, or
Mad Cow Disease) crisis (e.g., Durodie, 1999, 2000;
Lynch & Vogel, 2000), risk assessment should be sep-
arated from risk management (Byrne, 2000).

 

THE ISSUE OF LEGITIMACY IN EXPLAINING 
THE CHANGING NATURE OF REGULATION

 

These examples suggest that the E.U. is becom-
ing more like the United States in terms of its ap-
proach to regulating risk and vice versa. In trying to
explain these developments, the issue of legitimacy
appears to be key. U.S. regulators are more trusted
today than previously (Etzioni, 1996; Pew Research
Center for the People and the Press, 1998), whereas
the E.U. and member countries are struggling to
maintain their legitimacy in the eyes of a skeptical
public faced with a series of national and interna-
tional environmental and food scandals (e.g., Byrne,
2000; House of Lords, 2000a, 2000b; Jowell 

 

et al.

 

,
1997; McCormick, 1996).

In the 1970s and 1980s, due to the public and
pressure groups, regulators in the United States were
forced to take a hard line toward industry. Even dur-
ing the Reagan Administration, which had taken
more of a “pro-industry” perspective, the regulators
in the second Ruckelshaus era were pushing for
higher standards. Putting forward tough regulation
and then defending these actions in court helped the
regulators to maintain a certain degree of indepen-
dence from industry, thereby avoiding the “Regula-
tory capture” label that was so common in the 1950s
and 1960s (Landy 

 

et al.

 

, 1994; Vogel, 1986). Industry,
in turn, did everything possible to discredit the regu-
lators’ efforts, mainly by taking them to court.
Throughout this struggle, the regulators were able to
gain legitimacy in the eyes of the public and pressure
groups (Landy 

 

et al.

 

, 1994).
In a historical sense, it is difficult to speak of

“European” regulation. In the area of environmental
regulation, for example, the E.U. did not have compe-

tence (i.e., legislation was left to national governments)
until 1987 when the Single European Act (SEA) was
passed. However, within the European member states,
the situation in the 1970s and 1980s was basically oppo-
site that in the United States. Regulators in European
member states were largely trusted. Industry worked
with regulators in a consensual-style atmosphere, and,
on the whole, the regulations passed in the public health
and environment fields were no less stringent than those
agreed on in the United States (Vogel, 1986). Indeed,
some observers argued that the United States could
learn a great deal from the European styles of regula-
tion, because they were more efficient (in terms of time
and money) and less confrontational (Brickman 

 

et al.

 

,
1985; Kelman, 1981; Vogel, 1986).

 

THE CHANGING NATURE OF U.S. 
REGULATION: MORE TRUST

 

Over time, the U.S. system has begun to change.
There has been a great deal of inefficiency evident in the
use of the “command-and-control” system, including
constant suits and countersuits and regulation being
driven by public opinion instead of science (e.g., An-
drews, 2000; Carlin, 1992; Clinton & Gore, 1995; Gra-
ham & Hartwell, 1997; Rosenbaum, 2000; Viscusi,
1998). In such a litigious and populistic environment,
there have been attempts at reform. Regulators have
begun to explore a series of alternative models (such
as regulatory negotiation) in which industry has been
encouraged to work with the concerned public and
the regulator, rather than opposing them (Harter,
1982, 1983; Susskind, Levy, & Thomas-Larmer, 2000).

The reason why these types of reforms can be dis-
cussed has to do with a stronger element of trust than
before among regulators, the public, and industry. Find-
ings indicate that in comparison to the early 1990s, pub-
lic trust in policy makers and society as a whole is actu-
ally increasing (Etzioni, 1996). As a result, the public,
regulators, and industry are taking the view that there is
more to gain by working together rather than opposing
each other. A successful example of this was Interna-
tional Paper Company’s decision to use a negotiated
rule-making process to get four of its hydropower dams
along the Androscoggin river in Maine relicensed. The
company received its license in record time, within bud-
get, and at the same time increased trust in the local as
well as environmental stakeholder communities (Löf-
stedt, 2001). Indeed, other initial results of this “new”
relicensing process indicates that savings of 20% to
50% can be realized using a negotiated rule-making ap-
proach (Electric Power Research Institute, 1995).
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It is too early to determine whether these regu-
latory reforms have been widely successful, as the
evidence seems to be mixed, primarily because there
is still considerable inherent distrust between the reg-
ulators and the regulatee. The regulators, primarily
staffed by lawyers, still want to slap fines on industry
whenever possible, and then industry does not feel
that it wants to work with such aggressive-minded in-
dividuals (Susskind & Secunda, 1999).

 

THE CRISIS OF LEGITIMACY IN EUROPE

 

The situation in Europe in the 1990s was funda-
mentally different. As regulation has become more
centralized, following the passage of the single Euro-
pean Act (Majone, 1996; Vogel, 1995), public distrust
toward regulators and their agencies on both the Eu-
ropean level as well as individual member states has
increased. Several reasons for this phenomenon can
be identified.

1. There have been a series of scandals in the E.U.
and its member states, particularly relating to food and
public health, ranging from dioxin found in Belgian
chicken feed to tainted blood uncovered in French
blood banks to Mad Cow Disease (BSE). These scan-
dals have undermined public faith in science and
caused increased distrust toward governmental offi-
cials, both on the nation state and E.U. levels. Current
public skepticism to genetically modified organisms
(GMOs) is an example of this crisis in science and gov-
ernment (e.g., Lynch & Vogel, 2000).

2. The European Commission and Commission-
ers have hugely undermined their own legitimacy fol-
lowing scandals on the misuse of funds, blatant crony-
ism, and administrative incompetence that, in January
1999, led to the firing of the entire Commission
(Heyvaert, 1999).

3. As people throughout Europe today exhibit
some degree of skepticism toward the European Com-
mission, local and national politicians have used this
skepticism to win votes at the Commission’s expense.
For example, when the Commission does something
that is seen by the policy maker in question as benefi-
cial, then the policy maker will take personal credit for
it (rather than acknowledging the E.U.). Likewise,
when the Commission does something that has a dis-
benefit, then the same policy maker will blame the
Commission for the failure (Wallace, 1996).

4. The E.U. is widely viewed as undemocratic
(Golub, 1996). The Commission—the civil servants of
the E.U.—are not democratically elected. Rather in-
dividuals from each of the membership countries are

asked to apply for positions in the E.U. This bothers
many members of the public who feel that an institu-
tion with so much authority should be elected by the
votes and be accountable to a set constituency for
their actions.

 

EUROPEAN CRISIS MIRRORS THE U.S. 
LEGITIMACY CRISIS OF THE 1970S

 

The crisis of legitimacy in Europe is similar to
that faced by the USEPA when it was formed in 1970.
Just as William D. Ruckelshaus did in the early 1970s,
European Commissioners today have realized that
something drastic needs to be done to regain credibil-
ity. Because the European public, in the wake of the
above-mentioned and other scandals, is now con-
cerned about regulatory capture (House of Lords,
2000a), the Commissioners are invoking steps similar
to those put forth by Ruckelshaus and the USEPA in
the 1970s. That is, Commissioners (e.g., Byrne, 2000)
are arguing for (some of which have been discussed
in greater detail above):

• Greater transparency in the regulatory system.
• More public participation in the regulatory

process.
• A clear separation between risk assessment

and risk management.
• Greater emphasis in the use of risk communi-

cation (albeit top down) for spreading the
word throughout Europe.

• A more adversarial attitude toward industry.
• Increased influence of environmental NGOs in

European-wide policy making. (At the present
time, environmental NGOs have more influence
in the E.U. than they have in many of their home
countries; Grove-White, 1991; McCormick,
1991.)

These measures, which are presently being im-
plemented by the E.U. and its member states, have
had impacts on regulatory decision making. In many
cases, compared with the United States, Europe
seems to be becoming more risk averse, something
that was not the case only 15 years ago (Vogel, 1986).
For example:

1. Both the E.U. and its member states are con-
cerned about GMOs as they apply to food. Many
countries are trying to ban the import of GMO food
from the United States and others are opposing the
farming of such products within their respective
countries (Lynch & Vogel, 2000). In the United
States, farmers continue to plant GMO crops, and
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there is relatively little public concern about either
growing or eating GMO crops.

2. Following pressure from Greenpeace, the
E.U. banned the use of plasticizers in children’s toys.
Following the same Greenpeace action, the United
States adopted more of a “wait and see” approach
(Durodie, 1999).

3. Recently, the U.K. IEGMP advocated the use
of a precautionary approach with regard to children
using mobile phones, although to date there is no sci-
entific evidence that mobile phones can have an ad-
verse impact on children’s health (Independent Ex-
pert Group on Mobile Phones, 2000). In the United
States no such decision has been taken, even though
both regulators and industry were informed of the
IEGMP’s recommendations.

 

CONCLUSIONS

 

We have suggested that the regulatory regimes
of the United States and Europe are going through
fundamental changes. Europe is implementing many
of the regulatory procedures that were advocated by
the Americans in the 1970s and the 1980s and the
Americans are, in many cases, putting forward poli-
cies that are very similar to those put in place by the
Europeans as late as the early 1990s. One of the main
reasons for the changing nature of these regulatory
regimes is trust: In the United States regulators are
more trusted than they were before, and in Europe
the opposite is the case.

Our hope is that the two continents will learn
from each other’s mistakes. Adversarial regulatory
regimes can lead to greater public distrust and can be
highly inefficient (with regard to time as well as
money). Likewise, the practice of having regulators
work with industry and the public can be effective,
but only if the regulators advance the public’s best
interest—anything else will lead to greater distrust.

It is hoped that this perspective piece has shed
some light on the changing nature of regulation on
both sides of the Atlantic. Regulation goes through
cycles, some good and some bad. We believe that one
of the most important factors of these cycles is public
trust (or the lack thereof).
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Commentary

 

Ortwin Renn

 

INTRODUCTION

 

In spite of the cultural differences among nations
and the variations with respect to educational system,
research organizations, and structures of scientific in-
stitutions, regulation of risks has become a universal
enterprise in which nationality, cultural background,
or institutional setting play only a minor role. This is
particularly due to the role of science in proposing and
justifying regulatory standards. Research establish-
ments as well as universities have evolved into multi-
national and cosmopolitan institutions that speak
identical or at least similar languages and exchange
ideas on worldwide communication networks. This is
not to say that national culture and heritage have not
formed individual scientists and influenced their style
of research and writing. As a collective enterprise,
however, science has become one of the most powerful
and effective agents for providing a universal base for
generating and evaluating systematic knowledge. If
“hard” evidence is needed anywhere in the world, one
can be sure that scientists will be involved in providing
the expertise, and that this expertise will be con-
structed and challenged on the ground of internation-
ally accepted rules of inquiry.

 

1

 

The impression of convergence is also the starting
point of the analysis by Löfstedt and Vogel (2001) in
their article on the changing character of consumer
and environmental regulation. Their comparison of
the United States versus European regulatory systems
is based on several observations: First, the regulatory
system in the United States moved from a strictly ad-
versarial, command-and-control and science-based
system toward an increased role of negotiated rule
making with an integrated approach to risk assessment
and management. At the same time, the European
countries have moved from a more consensual (neo-
corporatist) style toward a more open and controver-
sial standard-setting procedure, which ironically em-
phasizes, more than ever, the clear separation between
facts and values (i.e., between assessment, evaluation,
and management).

Second, European risk-management agencies
face the additional problem of being victims of the

1 For several examples of the globalization of science and technol-
ogy development, see Howells, 1990.

 

unfinished project of European Unification. Most
Europeans have a high degree of distrust in all agency
actions from Brussels. A multitude of scientific advi-
sory councils and regulatory committees has been es-
tablished in order to build up support for the disliked
European bureaucracy. This, of course, has compro-
mised the European Union’s (E.U.) quest for provid-
ing more transparency and openness to its people.
With the advent of “Mad Cow Disease” and other
food risks, the consumers in Europe are disap-
pointed. Löfstedt and Vogel provide a variety of ex-
amples to demonstrate this fact and echo the demand
of the European public for more flexibility, transpar-
ency, and effectiveness in risk regulation. The Euro-
pean commission has responded to these requests by
advocating a precautionary approach to risk manage-
ment (Stirling, 1999). However, in spite of a recent
communication article on precaution, it is not clear
what precaution means in legal terms.

Thus, the two authors conclude that risk regula-
tion in Europe is in flux and it looks as if it will move
closer to the United States system in terms of adver-
sarial mechanisms of stakeholder involvement, but
farther away from the United States system in terms
of advocating a strict separation between facts and
values, as well as a reliance on precaution rather than
risk analyses. The regulatory system of the United
States moves more toward a multistakeholder pro-
cess, in which standards are not scientifically de-
ducted, but rather negotiated among the various
actors. This deliberative process of regulations is, how-
ever, highly debated within the risk community, partic-
ularly in the United States (Coglianese, 1999; Rossi,
1997). In the following sections, I will try to use these
observations by Löfstedt and Vogel and link them to a
more analytical treatment of regulatory styles.

 

BASIC ELEMENTS OF REGULATION

 

Regulatory actions rest on two components:
knowledge and legally prescribed procedures. Even if
the same knowledge is processed by different regula-
tory styles, the prescriptions may differ in many as-
pects concerning selection rules, interpretative frames,
different action plans for dealing with evidence, and
different forms of incorporating anecdotal evidence
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and public knowledge. National culture, political tradi-
tions, and social norms influence the mechanisms and
institutions for integrating knowledge and expertise in
the policy arenas (for descriptions of national differ-
ences and commonalities, see Bauman & Renn, 1989;
Coppock, 1986; Vogel, 1986). The type of integration
depends on the following factors:

1.

 

The selection rules of what the policy makers re-
gard as important and helpful:

 

 In some political arenas
only hard facts are considered expertise; in others, the
educated judgments of professionals. One arena may
focus on quantifiable results, whereas other arenas rely
more on qualitative reasoning. Rhetoric and legal ar-
guments may play a significant role in one setting,
whereas logical proof and empirical evidence domi-
nate other settings. These selection rules differ from
one system to the other. They also constitute crucial ele-
ments of a national policy style.

2.

 

The processing rules for scientific information
within the policy-making agencies:

 

 Experts may be
barely tolerated members of purely advisory councils
in some policy-making institutions, and crucial design-
ers of policies in others. Similarly, experts may be
asked to provide postrationalization after the decision
has been made or become a full member of the initial
group that articulated the problem and worked on the
potential solutions.

3.

 

The rules for mixing expertise with anecdotal
evidence and strategic maneuvering:

 

 In some policy
arenas, scientific expertise is only marginal to the pol-
icy process. Scientific input is merely a ritual or a wel-
come addition to a decision process governed by in-
terests and intuition. In other settings, scientific
insights are the only means of designing and justify-
ing policies regardless of whether this expertise
comes from outside experts or in-house specialists.
Again, the relative influence of scientific expertise
depends on the issue, but there are also differences in
national styles. One style may rely more than others
on scientific evidence and formal proof.

4.

 

The rules for legitimizing policy decisions in
the public:

 

 Scientific knowledge competes with anec-
dotal knowledge and subjective perceptions. A major
issue in policy making is the question regarding the
degree to which public perception should influence
the policy-making process and how conflicts between
best-available knowledge and public perception should
be resolved. Some agencies focus on public perception
and search for scientific evidence that does not contra-
dict popular views; others disregard perception alto-
gether and rely solely on scientific judgments. Most
governmental systems try to integrate both to varying

degrees. If the integration does not succeed—and this
seems to be the rule these days—many conflicts and
problems occur that are likely to contribute to the
eroding trust in both scientists and policy makers.

 

POLICY STYLES FOR REGULATION

 

Policy analysts have developed a classification of
governmental styles that highlight different clusters
in applying these four sets of rules.

 

2

 

 These styles have
been labeled inconsistently in the literature, but they
refer to common procedures in different nations.
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These styles are summarized in Table I.
The 

 

adversarial

 

 approach is characterized by an
open forum in which different actors compete for social
and political influence in the respective policy arena.

 

4

 

The actors in such an arena use and need scientific evi-
dence to support their position. Policy makers place spe-
cific attention to formal proofs of evidence because their
decisions can be challenged by social groups on the basis
of insufficient use or negligence of scientific knowledge.
Integration of competing claims is accomplished by due
process, that is, procedural rules of justification, verifica-
tion, and negotiation. Scientific advisory boards play an
important role because they help policy makers to eval-
uate competing claims of evidence and to justify the
final policy selection. All arguments are open to public
scrutiny (freedom of information) and the process of
balancing arguments and counterarguments is transpar-
ent to outside observers. Advisors are selected accord-
ing to scientific credentials and public standing.

The strongest contrast to the adversarial style is
provided by the 

 

fiduciary approach.

 

 The decision-
making process is confined to a group of patrons who
are obliged to make the “common good” the guiding
principle of their action. Public scrutiny or involvement
of the affected public are alien to this approach. The

 

2

 

The styles of using scientific expertise in various regulatory regimes
have been the focus of many studies. I specifically refer to O’Rior-
dan and Wynne (1987). I have used a slightly different classification
in Renn (1989). A similar classification was constructed by Brick-
man, Jasanoff, and Ilgen (1982). Important background material
for the classification was found in Jasanoff (1986).

 

3

 

The four styles that are described in the following paragraphs are
not identical with the four prototypes of cultural theory as devel-
oped by Douglas and Wildavsky (1982), Thompson, Ellis, and
Wildavsky (1990), or Rayner (1984). However, there are striking
similarities between the adversarial style and the individualist
prototype, between the consensual style and the egalitarian pro-
totype, and between the fiduciary style and hierarchist prototype.
The corporatist style is a hybrid and borrows from all cultural
prototypes (see also, Brickman, Jasanoff, & Ilgen, 1985).

 

4

 

A good description of the adversarial versus corporatist style can
be found in Coppock (1985). See also Vogel (1986).
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public can provide input to and arguments for the pa-
trons, but is not allowed to be part of the negotiation or
policy formulation process. Scientists outside of the
policy-making circles are used as consultants at the dis-
cretion of the patrons. Their dominant role is to provide
further enlightenment and background information.
Instrumental knowledge is usually generated by the pa-
trons’ staff. The system relies on producing faith in the
competence and the fairness of the patrons involved in
the decision-making process. Advisors are selected ac-
cording to national prestige or personal affiliations.

The two remaining styles are similar in structure,
but are not identical. The 

 

consensual approach

 

 is based
on a closed circle of influential actors who negotiate
behind closed doors. Social groups and scientists work
together to reach a predefined goal. Controversy is not
present and conflicts are reconciled on a one-to-one
basis before formal negotiations take place. The goal
of the negotiation is to combine the best-available ev-
idence with the various social interests that the differ-
ent actors represent. Once a compromise is accom-
plished, the actors defend the solution in public as a
compromise that was reached within the circle.

Controversial arguments are not brought into pub-
lic. The final decision is legitimized by referring to the

consensual structure of the decision-making process (all
have agreed) and by claiming solidarity with those who
will be affected. The rules of argumentation are flexible
within the negotiating circle; evidence and fairness ar-
guments are mixed. The participating actors either em-
ploy their own experts who take the role of advocates in
the process, or the actors agree to invite several mutu-
ally accepted (neutral) scientific experts who are re-
spected by all participating groups. These independent
scientists can be rather influential in producing compro-
mises and are not confined to provide evidence alone.

The 

 

corporatist approach

 

 is similar to the consen-
sual approach, but is far more formalized. Well-known
experts are invited to join a group of carefully selected
policy makers representing the major forces in society
(such as employers, unions, churches, professional as-
sociations, and environmentalists). The invited experts
are asked to offer professional judgment, but they
often do not need to present formal evidence for their
claims. The system is based on trust in the expertise of
the scientists without forcing them to prove their com-
petence. The discussions within the corporatist deci-
sion groups may be controversial and sometimes even
hostile. Agreements often reflect power structures and
public pressure, but scientists in these “clubs” are full

 

Table I.

 

Characteristics of Policy-Making Styles

 

Style Characteristics Role of scientific expertise

Adversarial approach Open to professional and public scrutiny
Need for scientific justification of policy selection
Precise procedural rules
Oriented toward producing evidence

Main emphasis on scientific evidence and pragmatic 
knowledge

Integration of adversarial positions through formal 
rules (due process)

Little emphasis on personal judgment and reflection 
on the side of scientists

Contingent on claims of methodological objectivity

Fiduciary approach (patronage) Closed circle of “patrons”
No public control, but public input
Hardly any procedural rules
Oriented toward producing faith in the system

Main emphasis on enlightenment and background 
knowledge

Strong reliance on institutional in-house “expertise”
Based on bureaucratic efficiency
Contingent on personal relationships

Consensual approach Open to members of the “club”
Negotiations behind closed doors
Flexible procedural rules
Oriented toward producing solidarity with the club

Main emphasis on (scientific) reputation
Strong reliance on expert judgment (also

nonscientific experts)
Main emphasis on positive attitude
Contingent on social status and political position

Corporatist approach Open to interest groups and experts
Limited public control, but high visibility
Strict procedural rules outside of negotiating table
Oriented toward sustaining trust to the

decision-making body

Main emphasis on expert judgment and political 
prudence

Strong reliance on impartiality of experts
Integration by bargaining within scientifically

determined limits

 

Contingent on senior status within science 

 

communities
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members; they contribute to the database as well as to
the articulation of policies. With respect to the outside
world, the club acts as a single unity, in particular, if it is
faced with political opposition or with the request for
more public scrutiny (see von Alemann & J. Heintze,
1979). Scientists are often selected by proportional as-
signment: Each party can nominate one or two experts
who the party believes have interests close to its own.
All other parties have the right to veto candidates of
each other’s party, but nominations are open to bar-
gaining. One party can offer acceptance of another
party’s expert if that party accepts one’s own expert.
Experts who are nominated through this process tend
not to represent the radical views of any party in-
volved, but rather the more moderate positions.

These four styles cannot be found in pure form in
any country. However, using such prototypes is helpful
in characterizing and analyzing different approaches to
policy making. The American system is oriented toward
the adversarial style, whereas the Japanese system is
characterized by a strong consensual mode of using ex-
pertise. The policy style of northern Europe comes clos-
est to the corporatist approach, whereas most southern
European countries exercise a fiduciary approach. All
these systems are in transition, however, as Löfstedt and
Vogel have demonstrated; Fiduciary systems tend to be-
come more corporatist, and corporatist styles tend to
become more adversarial. It is interesting to note that
the United States is trying to incorporate more consen-
sual policies into its adversarial system, whereas Japan is
faced with increasing demands for more public involve-
ment in the policy process.

 

TOWARD A NEW UNIVERSAL STYLE?

The two counteracting movements—the first one
in Europe and Japan toward more openness and pub-
lic participation, the second one in the United States
and other countries toward increased communitarian
orientations—have contributed to the genesis of a new
regulatory style, which may be called mediative (Renn,
1995). This style opens the debate to public input, but
requires stringent rules for presenting and proving
claims of evidence. In the United States this style has
taken the form of negotiated or mediated rule making,
whereas in Europe it has evolved as an opening of the
corporate clubs to new movements such as the envi-
ronmental groups. The new mediative style is charac-
terized by the following properties:

• Open negotiations among the consensual, fi-
duciary, or corporatist members of policy-
making institutions.

• Inclusion of public interest groups (model of
mediation).

• Early involvement of the public through de-
centralized and innovative discourse models
(using social science in its catalytic role for
conflict resolution and planning).

• Providing scientific expertise to all participat-
ing groups, but avoiding the recruitment of ad-
vocates of special interest groups.

• Strengthening the role of interpretative func-
tions that science, in particular the humanities,
can offer to the discourse participants.

The mediative style could offer a specific opportu-
nity for Europe as it strives toward more unity. The ma-
jor challenge here is to find some common European vi-
sion and policy procedures that, on the one hand,
preserve the cultural diversity and richness of Europe
and, on the other hand, facilitate political integration
and policy-making procedures. This may be difficult to
accomplish and scientific expertise may only play a pe-
ripheral role in meeting this challenge. Commonly ac-
cepted visions of what Europe should be like in the fu-
ture cannot be generated by experts nor imposed on the
population by politicians. Such a vision needs to be de-
veloped by social processes in which all relevant actors
are involved at the ground level. Europe needs a broad
discourse among its populations that focuses on Euro-
pean goals, objectives, and priorities. Placing discourse
activities at the heart of producing European policies
may also help to develop and promote a new policy
style that comes close to the mediative approach.

In my view, Europe needs a new initiative to de-
velop a regulatory style that fits its institutions and tra-
ditions. On the basis of its cultural diversity, its strong
tradition in technical and social research, and its ability
to reflect on its own development, I would advocate a
transition to a more mediative style of policy making.
A common vision does not imply a single and central-
ized European institution for risk management. The
Union needs diversity in political initiatives and a vari-
ety of organizational structures. Diversity is the
strength of Europe, not its weakness or problem.
Building unity and synthesis out of this diversity will be
the challenge of European policy making for the fu-
ture. Whether the other countries, in particular the
United States, are also taking the route to a mediative
style is still unknown. It is too early to say whether this
new style will lead to more convergence among the
countries or to a new set of differentiations.5

5 O’Riordan and Wynne (1987) also detected clear signs for a grow-
ing convergence of regulatory styles.
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Commentary

David Slater

The perspective, “The Changing Character of
Regulation: A Comparison of Europe and the United
States,” (Löfstedt & Vogel, 2001) raises a number of
important and timely issues. Löfstedt and Vogel de-
scribe the way in which regulatory fashion seems to
“flip-flop” between confrontation and consensus, and
the asynchronous manner in which European and
U.S. regulatory institutions follow these swings. They
also discuss the problems of reconciling the roles of
science and risk assessment in regulatory decision
making on the management of that risk.

The article is timely in that a number of people are
urging policy makers to incorporate features of suc-
cessful approaches employed elsewhere, and a number
of articles have contrasted the increasing intrusiveness
and the bureaucracy of current European initiatives,
with some of the more progressive U.S. practices (e.g.,
Wilson, 1999). Most important, however, is that Löf-
stedt and Vogel clearly describe the necessity to first es-

tablish public trust in the institutions (give them legiti-
macy), as a necessary precondition for successfully re-
placing more comfortable command and control
measures; the way in which the different national sys-
tems have developed, and the movement that has oc-
curred between more trusting and more antagonistic
styles of regulation.

There are, however, two additional factors that
would strengthen their analysis, which are not dis-
cussed in the perspective: “environmental moderniza-
tion,” and politics. Industry, itself, is changing. A major
misconception is to assume that the industry being reg-
ulated is part of some homogeneous group, all parts of
which are behaving identically. In reality, as in most hu-
man activities, there is a wide spectrum of behavior be-
tween the worst and the best. In general, the median of
industrial behavior has shifted noticeably and increas-
ingly toward an awareness and demonstration of envi-
ronmental and social responsibility (sustainability).
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It has been proposed that this “environmental
modernization” is the prime goal of environmental leg-
islation and regulation. The nature of industry has
changed in other ways—for example, from the rela-
tively modest number of small-scale institutions with
largely local (nuisance) impact, to global players con-
tributing to global effects (greenhouse gases and
ozone). The focus of regulatory concern is similarly
shifting from localized processes to widely distrib-
uted products and the large-scale impact of their use
and disposal.

These changing demands on industry, and partic-
ularly the requirements to harmonize environmental
and trade regulation to avoid loopholes and unneces-
sary barriers, means that regulatory styles and their ef-
fectiveness are increasingly of global concern. There-
fore, it is a good time to examine the reasons that these
regulatory styles are out of sync.

The importance of the Löfstedt and Vogel review
is that it highlights the origins and the controversial
role of science in regulatory decision making—partic-
ularly in risk assessment and risk management—and
tackles head-on the reluctance of current European
thinking to regard these as separate processes. The
lukewarm reception of a recent attempt to persuade
Whitehall civil servants of the benefits of clearly sepa-
rating the contributions of the specialist scientific and
economic experts from the policy-making and political
advisers (Slater et al., 2000) has demonstrated that
there is a long way to go to persuade European institu-
tions to adopt this approach.

This review, however, has left out an even more
important flip-flop mechanism that, in itself, is suffi-
cient to justify these conclusions. The political flavor of
the different parties, by definition, plays a major role in
dictating the fashion adopted in legislation passed dur-
ing their time in government. The politics of Tory gov-
ernments focused on deregulation, flexibility, and
closed, consensus negotiations of outcomes. Labor
governments, on the other hand, tend to favor a more
confrontational and open style, with “tough” regula-
tion handed down from extremely visible institutions.

Many examples are available, but the Environ-
ment Agency, planned under a Tory government to
be deregulatory (one-stop shop) and slim (less than
3,500 staff) is sufficient to demonstrate the point.
Under a Labor administration, the same agency has
developed to be more visible, open, and tough, and
has grown considerably with increased responsibili-
ties (approximately 11,000 staff).

Similarly, in the United States, Republican
administrations encourage deregulatory approaches,

with scope for negotiation (e.g., of fines and penalties)
and cost–benefit analysis. Democrats, on the other
hand, insist on a more adversarial approach and prefer
the precautionary principle to the risk assessment
route. This dichotomy of political attitudes is apparent
in the way that Democrats differ on the definition of
risk. The concept is used by Republicans to introduce
flexibility (and delay?) into a debate. Democrats, on
the other hand, would prefer to be more precautionary
in recognizing social aspects such as perception. A sim-
ilar dichotomy is revealed in the way the Treasury (as
opposed to the Department of the Environment, etc.)
in the United Kingdom encourages a consideration of
quantified risk as a cost–benefit hurdle to screen and
justify regulatory measures and decisions.

Another issue subject to political variations is
the role of the public in decision making. In New
Labor thinking, the ideal is to obtain a consensus
from all stakeholders, who look at the problem as a
group. A consensus view from the group is then, by
definition, an inclusive and democratically based pro-
cess. However this approach fails to recognize the dif-
ference between rational decision making and incre-
mental decision making.

• Science is not democratic; one cannot vote for
the direction of entropy!

• Economics is not democratic, it may not even
be predictable. It has to be revealed by market
behavior.

• Both science and economics do, however, pur-
port to be rational.

• Political decisions, however, have to be incre-
mental choices of options that have to account
for the realities of human needs. Thus, policy
needs to rely on economic and scientific input
(risk analysis), but risk management must be
the responsibility of the political process.

The message from the above analysis is clear: To
enable more participation by the public and allow for
the required transparency in the process, the style of
regulation, particularly in Europe and the United
Kingdom, needs to change. With the recognition by
New Labor of the environmental modernization of
industry and their newfound sensitivities to the costs
of “doing business,” the current institutions do not
appear to be appropriate or cost effective.

The other dimension, worth highlighting to add
weight to Löfstedt and Vogel’s conclusions, is the
changing scale of regulatory involvement. For most
of the nineteenth and twentieth centuries, the num-
ber of industrial installations it has been necessary to
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control has been relatively small. Similarly, the size
(and cost) of the institutions needed has been largely
commensurate. It is not clear that normally cost-
conscious, competitive industry has really costed the
resources required to satisfy, to the letter, the require-
ments of the current Integrated Pollution Prevention
and Control (IPPC) directive, for example.

As always, society adapts to a situation, and the
current preference of the U.K. government for eco-
nomic instruments as more efficient (and profitable?)
ways of achieving environmental goals is clear evidence
of a new and “better” system. The “cap-and-trade “ ap-
proach developed for controlling power station acid
rain in the United States has been adapted with enthu-
siasm in the United Kingdom for trading carbon diox-
ide, and may be adapted for other gases as well. Thus, it
cannot be that more cost-effective measures are re-
sisted because they were “not invented here.”

There is, then, some evidence that policy is re-
sponding already, in some measure, to the pressures for
convergence of global systems. Löfstedt and Vogel have
highlighted the origins, developments, and convergence
of competing systems in a way that will allow us to rec-
ognize the real problems that need to be addressed to
make convergence possible. In Europe, the IPPC pro-
cess is the culmination of European-style regulation and
incorporates the best (and worst) of Anglo-Saxon and

Napoleonic approaches. One cannot just dismiss it out
of hand. However, the rapidly growing, intrusive, re-
source-hungry, and expensive burdens that the IPPC
process places on industry could make it less competi-
tive with more intelligent approaches adopted by coun-
tries with more progressive legislation. The lesson of the
Löfstedt and Vogel review, which should be endorsed
by all thinking regulators, is that the answer is not to
abandon overnight the prevailing structures and ap-
proaches and jump onto a new transatlantic band-
wagon, but rather to recognize the legitimacy of the
problem identified in this review and start to build the
trust necessary to allow European institutions to move
toward the “smarter” regulatory approaches that glo-
balization will increasingly demand. The current pleth-
ora of approaches and legislation in Europe is fast be-
coming unsustainable.
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Commentary

Michael D. Rogers

INTRODUCTION

I was invited by the editor of Risk Analysis to
provide a commentary on the perspective by Löfstedt
and Vogel (2001). The different approaches of the
United States and the European Union (E.U.) to risk
management have been highlighted in recent years in
fields as varied as the use of hormones in beef pro-
duction and genetically modified plants. Underlying
many of these issues is the regulation of risks in which
the current science base is insufficient for robust risk
assessments and, hence, the question of precaution in
risk-management decisions arises. This leads directly
to the Precautionary Principle—what it means and
how it should be applied. For more than a year
Jonathan Wiener of Duke University and I have been
working on a project to compare and understand dif-

ferences in precautionary approaches on the two sides
of the Atlantic and the first fruit of this collaboration
will be published shortly (Wiener & Rogers, in press).
It is in light of this background that this commentary
on the article by Löfstedt and Vogel is offered.

Their perspective attempts to identify deep or
strong trends in the regulatory practice of the United
States and the E.U., and to demonstrate that these
trends are moving in opposite directions. They charac-
terize this as a “flip-flop” of regulatory systems. The
identification of deep trends is an essential part of sce-
nario building (see, e.g., Bertrand, Michalski, & Pench,
2000). Such scenarios are used by organizations as an
aid in forward planning (see, e.g., Ringland, 1998).
However, our own work suggests that the actual situa-
tion is much more complex and that the trends pro-
posed by Löfstedt and Vogel may be misleading.
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PRECAUTION

As we previously pointed out (Wiener & Rogers,
in press), the conventional wisdom of a precautionary
Europe and a risk-taking America doesn’t stand up to
scrutiny. While both the E.U. and the United States
are in the global vanguard of precautionary action
against health risks, environmental risks, and so forth,
this broad generalization hides considerable varia-
tion between the two leaders that does not support a
simple reversal of stances with respect to risk. In re-
cent years, for example, the E.U. has been more pre-
cautionary about the use of hormones in beef produc-
tion, and about genetically modified (GM) crops,
whereas the United States has been more precaution-
ary about beef and bovine spongiform encephalopa-
thy (BSE), and about blood donations and BSE. In
fact, for a whole range of issues including gun control,
smoking, speed limits, and youth violence, one finds a
complex pattern of differences between the E.U. and
the United States over both space and time (Wiener
& Rogers, in press).

It is true that if one focuses on a single technology
such as GM crops, the E.U. can appear to be more pre-
cautionary than the United States. The existing E.U.
regulatory system is technology based rather than
product based and is predicated on the need for pre-
caution with regard to the technology of genetic modi-
fication. Furthermore, the revised regulation (Direc-
tive) will, if anything, be even more precautionary
(Rogers, in press). The reasons for E.U. precautionary
concern in this field are complex. Taking just one issue,
namely the possible impact of GM crops on biodiver-
sity, the evidence is currently inconclusive. (Although
the U.K. 3-year program of farm-scale trials was de-
signed to provide the necessary evidence [Gillard,
2000], such trials are still resisted by some organizations
[Greenpeace, 2000]). However, as indicated above, a
more complete survey of risks shows that the “risk-
averse” against “risk-taking” characterization of the
E.U. and the United States, respectively, is misleading.
The U.S. Delaney Clause, for example, which mandates
a “zero-risk” standard (i.e., extreme precaution) for
food additives in the United States (Vogt, 1992), has no
equivalent in the E.U. (even accepting that the Delaney
Clause was subsequently softened by the 1996 Food
Quality Protection Act with regard to pesticide resi-
dues). Furthermore, one can note other U.S. initiatives,
such as the ban on blood donations by donors who have
spent 6 months or more in Britain during the BSE epi-
demic, that are clearly more precautionary than the
rules in Europe (Wiener & Rogers, in press).

In addition to taking a broader examination of a
wider range of risks, a full comparison of relative pre-
caution should also look more deeply into the E.U. and
U.S. regulatory regimes. The roles of the different ad-
ministrative and judicial institutions may be crucial to
the interpretation, monitoring, and enforcement of reg-
ulations. Two of the broader aspects, which are raised in
the Löfstedt and Vogel article, are examined below.

ENVIRONMENTAL RULE MAKING AT THE 
EUROPEAN UNION LEVEL

Although it is formally correct that the E.U. did
not possess legal competence in the environment
field before the adoption of the Single European Act
in 1986, and that before this date “environmental”
legislation was adopted under other headings1 never-
theless environmental action at the E.U. level dates
from much earlier than 1986. The first (E.U.) Envi-
ronmental Action Programme started in 1973, the
second in 1977, and so forth. One could also mention
the “Seveso” Directive (which concerns major acci-
dent hazards involving dangerous substances—there
was a major release of dioxin in 1976 following an ac-
cident at Seveso in Italy) that was adopted in 1982.

The introduction of Article 130r in the Single
European Act of 1986 established environmental
protection as an explicit E.U. level action with an em-
phasis on prevention. The emphasis became stronger
in the Treaty on European Union (Maastricht Treaty)
of 1992, with its incorporation of the Precautionary
Principle in Article 130r(2).

The United States has no comparable constitu-
tional requirement for environmental protection,
whether precautionary or otherwise. However, it
could be argued that environmental regulatory strin-
gency has increased in a number of areas over the last
decades of the twentieth century. For example, the
Federal Hazardous and Solid Waste Amendments
(HSWA) of 1984 to the Resource Conservation and
Recovery Act (RCRA) required the phasing out of
land disposal of hazardous waste. HSWA also pro-
vided for an increased enforcement authority for the
U.S. Environmental Protection Agency (EPA), more
stringent hazardous waste management standards, and
a comprehensive underground storage tank program.
The 1990 amendments to the Clean Air Act (CAA)

1 Articles 100 (Single Market) and 235 (necessary action not cov-
ered by other articles) of the Treaty establishing the European
Economic Community (European Communities, 1987). For a dis-
cussion of E.U. Environmental Policy see Lévêque (1996).
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were also more stringent with regard to problems such
as acid rain, ground-level ozone, stratospheric ozone
depletion, and air toxics. Furthermore, one could also
instance the Oil Pollution Act (OPA) of 1990, which
streamlined and strengthened EPA’s ability to prevent
and respond to catastrophic oil spills.2

Early environmental actions of the E.U. were in-
deed mainly concerned with the functioning of the in-
ternal market, that is, with economic policy. How-
ever, post-Maastricht (Treaty on European Union,
1992), E.U. environmental policy, although retaining
a close link with economic policy, became much more
focused on improving the quality of the environment,
on protecting health, and on sustainable develop-
ment. It could be argued that this change in focus is at
least as important as any “crisis of legitimacy” in E.U.
institutions. Although there is some strength to the
assertion made by Löfstedt and Vogel that the Com-
mission has lost credibility as a result of the debacle
at the end of the Santer Presidency (i.e., when the
Santer Commission resigned, rather than being dis-
missed as the authors state), this political difficulty
was unrelated to environmental issues. Moreover, the
BSE crisis has led to increased demands on the Euro-
pean Commission, not the reverse.

The E.U.’s Fifth Environmental Action Pro-
gramme was launched in 1993 (subtitled “Towards
Sustainability”). This moved E.U. policy away from
an elite-driven exercise by introducing an article on
shared responsibility and partnership (European
Commission, 1997). This comprehensive program set
up dialogue groups on the environment and actively
fostered contacts with environmentally based non-
governmental organizations (NGOs) (which also
benefited from financial support provided by the Eu-
ropean Commission). Thus, any recent trends in EU
environmental stringency cannot be assigned simply
to the influence of elites.

POLITICAL SYSTEMS IN THE UNITED 
STATES AND THE EUROPEAN UNION

The regulatory trends described by Löfstedt and
Vogel are attributed in part to differences in the polit-
ical structures across the Atlantic, but neither the E.U.
nor the United States can claim to consist of a uniform
political structure. While the differences between the
individual states that make up the United States are

certainly smaller than the differences between the
member states of the European Union, nevertheless,
comparisons between the regulatory systems of the
two should take into account this underlying complex-
ity. The 15 member states of the current E.U. encom-
pass a wide range of political systems, from the consti-
tutional monarchy of the United Kingdom with its
unwritten constitution (and one might note in particu-
lar the continuing use of the Crown prerogative), to
the federal system of the Länder in Germany with its
written constitution. Of course, the fact that commu-
nity law takes precedence over national (i.e., member
state) law provides a strong unitary framework for the
E.U. (see, e.g., Borchardt, 2000). Nevertheless, the
“Transformation of Western Europe” (Wallace, 1990)
into the E.U. has been achieved in only about 40 years,
whereas the evolution of the United States as a federal
union has taken place over about 225 years. (Further-
more, one should remember that some of the individ-
ual E.U. member states have extremely long histories.)
With such a difference in history, both in terms of the
starting points and in terms of the historical periods,
coupled with the underlying political complexity, we
should be wary of apparently simple comparisons be-
tween the E.U. and the United States over the period
that Löfstedt and Vogel deal with. (At the same time
we should note that there are many similarities, or at
least analogies, between E.U. and U.S. historical de-
velopments, from the balance of powers between the
center and the state to the use of judicial review
[Jackson, 1992].)

Although the underlying political complexity of
the E.U. and the U.S. makes comparisons difficult, glo-
balization, underpinned by the Internet and other ad-
vanced technologies, means that there is a rapid and
continuous exchange of information across the Atlan-
tic. One might expect that this would promote conver-
gence (as Löfstedt and Vogel point out), but what they
attempt to demonstrate is in fact the converse.

However, because we are concerned with risk reg-
ulation in the consumer and environmental fields, the
key issue is the relationship between science and gover-
nance rather than political structures per se. As Sheila
Jasanoff (2000) has pointed out, there is a difference
between the way “truth speaks to power” (i.e., science
to governance) in the United States and in the E.U. The
way in which politicians seek the justification of “good
science” in defending their actions, and the way in
which what constitutes “good science” is contested,
means that power and truth no longer occupy strictly
separate domains. Even if the distinction between risk
assessment and risk management as two separate func-

2 See the EPA’s website at http://www.epa.gov for summaries and
full texts of these U.S. laws.
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tions is generally accepted, in practice making a rigid
separation may not be conducive to good decisions
(Stern & Fineberg, 1996). In fact “Careful studies of the
risk decision process have increasingly acknowledged
the limitations of a strict separation” (Stern & Fineberg,
1996, p. 34). Jasanoff (2000) argues that the lack of sep-
aration of “truth” and “power” in the United States
works because it is a transparent process that can in the
limit be tested in the courts.

Löfstedt and Vogel argue that in the E.U., until
recently, regulatory policies tended to be developed
by elites. According to this view, it is the attitudes of
these elites that explains the increasing European af-
finity for stringent environmental precaution. How-
ever, it is not obvious whether an elite-driven regula-
tory process would produce more stringent or less
stringent regulations. What is certain is that it pro-
duces poor governance, and consequently the whole
question of science and governance is now under
scrutiny within the E.U. This process will lead to a
white paper on governance (including the interaction
between science and governance), which will be is-
sued by the European Commission in 2001.3

Finally, returning to the institutional question,
the suggestion that there is a democratic deficit in the
E.U., because the individual Commissioners of the
European Commission are not democratically
elected, has become part of current established wis-
dom. However, it is not clear what advantages a di-
rectly elected Commission would generate and it
would almost certainly produce problems with re-
spect to the directly elected European Parliament.
Furthermore, the view that there is a democratic def-
icit is not universally held and some have argued to
the contrary (see, e.g., Zürn, 2000). In summary, I
would suggest that the actual situation in Europe,
both in terms of environmental policy (and legisla-
tion) and in terms of political legitimacy, is much
more complex than the “before” and “after” crisis
model proposed by Löfstedt and Vogel.

CONCLUDING REMARKS

There can be no question that risk analysis has
been politicized and that, partly because of this, the re-
lationship between risk assessment and risk manage-
ment is changing. Furthermore, as the dispute between

the E.U. and the United States (and others) before the
World Trade Organization (1997) on the use of growth
hormones in beef production vividly demonstrates,
there are significant differences in the approach to risk
regulation across the Atlantic. In this respect, the arti-
cle by Löfstedt and Vogel is timely and the subject is
important. However, the “flip-flop” model that they
propose should be treated with caution in my view.
Simple models can make a valuable contribution to
understanding, but only if their limitations are clearly
recognized. In comparing precaution across the Atlan-
tic, one finds so many exceptions to this model that one
becomes convinced that it does not fully depict reality.
Given the underlying complexity of the political sys-
tems and the changing motivations for environmental
policy decisions, this is not surprising.
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