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The Age of Chivalry

To those who lived during them, of course, the Middle

Ages, as such, did not exist. If they lived in the middle of
anything, most medieval people saw themselves as living between the Incarnation of
God in Jesus and the end of time when He would come again; their own age was thus a
continuation of the era that began in the reign of Caesar Augustus with his decree that
all the world should be taxed. The Age of Chivalry, however, some men of the time—
mostly knights, the chevaliers, from whose name we derive the English word
“chivalry”-—would have recognized as an appropriate label for the years between
roughly 1100 and 1500. Even the Age of Chivalry, however, began in Rome. In the
chansons de geste and vernacular histories of the thirteenth and fourteenth centuries,
Hector, Alexander, Scipio, and Julius Caesar appear as the quintessential exemplars
of ideal knighthood, while the late fourth or mid-fifth century Roman military writer
Vegetius remained far and away the most important single authority on the strategy
and tactics of battle, his book On Military Matters (De re militari) passing in transla-
tion as The Book af Chivalry from the thirteenth century on.! The Middle Ages, then, -
began with Rome; and so must we if we are to study the laws of war as these
developed during the Age of Chivalry. '

In Roman eyes, “every war needed justification. The best reason for going to war
was defence of the fronticrs, and, almost as good, pacification of barbarians living
beyond the frontiers. Qutside these reasons one risked an unjust war, and emperors
had to be careful.” But within these limits, the conduct of war was essentially
unrestrained. Prisoners could be enslaved or massacred; plunder was general; and no
distinction was recognized between combatants and noncombatants, Classical Latin,
indeed, lacked even a word for a civilian. The merciless savagery of Roman war in
this sense carried on into the invasion period of the fifth and sixth centuries. When the
Ostrogoths under Theodoric captured Italy from the Huns in the late fifth century,
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they anmhllatcd thc Huns so complctcly that all trace of the Hunnish presence in lmly
disappcared.?

In practice Roman war was not always so savage. But such was the understanding
of Roman war with which medicval theorists of war worked, and they erected beltim
Romanum in this sense into a catcgory of warfare which permitted the indiscriminate
slaughter or enslavement of entire populations without distinctions between combat-
-ant and noncombatant status, This was a style of warfare appropriate only against a
non-Roman enemy, and in the Middle Ages this came to mean that Christians ought
only employ it against pagaus, like the Muslims in the Holy Land or, in the sixteenth
century, the aboriginal péoples of the New World. By identifying Romanitas (liter-
ally, “Romanness”) with adhcrence to Roman Christianity, however, the carly Middle
Ages added to this tradition of bellum Romanum a wholly un-Roman cclcbration of
war by God’s people for God’s own purposcs, chicf amongst which were to protect
and extend the Christian faith of Rome. As Professor Wallace-Hadrill has remarked,
“One may sense in this a driving-force, perhaps also an abscnce of brakes, that could
make Christian warfare somethmg more formidable than its pagan imperial counter-
part.”? And so, I would suggest, it did.

Augustine had insisted, and most churchmen agreed, that the ultimate end of war
was pcdcc, but it was war, not peace, that carly medieval churchmen celebrated. And
so long as it was fought for pious cnds, such warfare knew no cffective limits. The
wars of conquest whichkCharlkemagnc waged against the pagan Saxons during the
eighth century thus qualified perfectly as a Roman war. After thirty years of plunder,
massacre, enslavement, and mass deportations the Saxons finally saw the reasonable-
ness of Christianity and agreed to accept baptism at the hands of the Franks, “and so to
become onc people with them,” as the chronicler Einhard remarked*——a Christian
people and ,hcncc' a Roman people, who in the next century would in tum wage
Reman war against their own pagan neighbors to the east, the Slavs.

In the midst of all this, early medicval penitentials continued to insist that killing,
even in war, was murder nonctheless. But this was a perfectionist cthic which few

took seriously before the ninth century.® Even then, when the church did begin to
make concerted attempts to restrain violence, its efforts were prompted not by any
opposition to war per se, but by the fact that warfare had now become civil and
internal and was thercfore misdirected. Most ninth- and teath-century ecclesiastical
writers on war were actually trying to increase the bellicosity of contemporary kings
and their peoplé, while redirecting it away from Christian neighbors and toward the
pagan invaders—the Vikings, the Hungarians, and the Muslims. ¢ Carl Erdmann has
made it fashionable to see in the militarization of the church during these centuries the
origins of the crusade as a Christian holy war.” With all respect to a very great scholar,
I think the view mistaken. Warfare had been integrated into the Christian mission long
before. What was new in the tenth and cleventh centuries was that the church could no
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longer appeal with any cflect to sccular authoritics in its efforts to resteain and direct
Christian warfare away from Chrlstnan targets, The First Crusade was in this respect a
counsel of despair.

Ecclesiastical efforts to restrain mtra-Chnsnan vnolcncc during the tenth and
eleventh centurics did bear some fruit, however, and it is with them that we begin to
see the outlines of the laws of war as these would emerge in the Age of Chivalry.
Carolingian church councils issued a number of decrees which demanded that noble
miscreants give up their belt of knighthood, their cingulum militare, as part of

-the punishment for their crimes. We sec in these measures our first evidence that the
- bearing of arms was seen as a noble dignity connected with a code of conduct, the

violation of which might cost a man his status as a warrior. We also see a more
concerted effort to impose penances on warriors who fought against other Christians,
in 1066 even in a campaign that was sanctioned by the papacy itself. And in the Peace
and Truce of God movements of the tenth and eleventh centurics we see the first

. systematic attempts to define and protect the status of noncombatants, and to prohibit

violence altogether on the holicst days of the Christian year.® It is easy to mock
thesc cfforts. In practice the noncombatant immunity guaranteed by the Peace of God
to all clergy, women, children, the aged, agricultural workers, and the poor was no
more effective than the Truce of God's declarations that Christians could only attack
other Christians between Monday morning and Thursday cvening except during
Advent and Lent, when they could not attack them at all. But I would insist nonethe-
less that by defining for the first time a reasonably consistent set of noncombatant
immunities, and by clearly reiterating the principle that the conduct of war between
Christians ought to be fundamentally different from the conduct of war between -
Christians and non-Christians, the Peace and Truce of God movements made a very
significant contribution to the formulation of the laws of war in western Europe.

These efforts comesponded with important social, economic, and military
changes in European society. “The intensification of warfare,” especially during the
eleventh century, “went hand in hand with dramatic developments in the methods,
techniques and equipment for fighting on horseback.™ The development of the
massed cavalry charge with couched lance between 1050 and 1100 increased both the
demand for and the costs of maintaining large numbers of trained knights. Settlement
patterns changed more gradually, but by the end of the eleventh century héavily
armored knights were exercising direct lordship over nucleated peasant villages
across much of Europe. Manorial structures had also hardened, with consequent
reductions in status for many free peasants. All these changes contributed to the
emergence of a social order which drew an increasingly sharp division between
the armed nobilis, noble by virtue of his horses and arms, and the inerme vulgus, the
unarmed, vulgar herd of common humanity. 10 ‘

With respect to the laws of war, twe consequences followed from these develop-
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ments. First, loﬁg—cstablishcd but only dimly pereeptible codes of noble conduct on
the battlefield began to be applicd to the knights as well. A greater number of fighters
were now covered by these standards of honorable conduct. In 1066, for cxample,
William the Conqueror expelled from his mifitia a knight who struck at the dead
Harold’s body on the battleficld with his sword.!! Whether this meant that the
Conqueror expelled him from his household troop or stripped him instead of his very
knighthood we cannot now determiné. In either event, knighthood had clearly
emerged by 1100 as an indissoluble amalgam of military profession and social rank
that prescribed specific standards of behavior to its adherents in peace and war. The
laws of war would develop in the Age of Chivalry as-a codlﬁcauon of these noble,

knightly customs on the battlefield.

Second, however, the sharp division which this knightly elite now drew between

itself as an order of bellatores and the rest of society made up of oratores or labora-
tores meant that the laws of war themselves applicd only to other nobles. In theory,
peasants and townsmen ought not to fight at all; it was the job of knights to protect
(and exploit) these noncombatant pauperes.12 If such common men did fight,
however—and in practice they did, regularly—then no mercy was owed them on the
battleficld or off. In the ordinary circumstances of battlc a knight ought not kill
another knight if it was possnble instead to capture him for ransom, Armed peasants
and townsmen, however, could be massacred at will,

This was not the church’s view, of course, but the laws of war in the Age of
Chivalry were an almost entirely secular creation. '3 Theology prior to the sixtcenth
century concentrated almost exclusively on the right to declare war, the jus ad bellum,
insisting that war could only be fought if declared by a compctent authority, fought for
a just cause, with proper intent and a proportionality between provocation and re-
sponsc, and toward the end of reestablishing peace. The question with which theo-

logians and canon lawyers dealt was whether a Christian could, without sin, partici-

pate in a given warat all. Theology was much less concerned with what a soldier was
permitted to do in prosecuting a war once it was sanctioned as a just and legitimate
conflict. The church did show some minor concern with particular weaponry. Several
.efforts were made in the twelfth century, for example, to ban bows of all sort,

especially crossbows. But these cfforts were cmlrcly ignored by practicing soldicrs
and even by the papacy itsclf, which hired hundreds of crossbowmen for its wars
against the emperor Frederick 11, By the fourtcenth century, when gunpowder was
introduced into European warfare, the church had abandoned altogether the cffort to
discriminate between weaponry, not to revive it until the twentieth century and the
advent of the nuciear age. !4

To the laws governing the actual conduct of war—what theonsls call jus in
bello—theology therefore contributed little beyond the elementary notions of non-
combatancy enunciated by the Peace of God. Even these were progressively whittled
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down by the canon lawyers. As an enforceable body of defined military custom, the
laws of war as we are discussing them cinerged instead out of the intcrplay of knightly
custom with Roman law as this was studied and applied in court from the twelfth

* century on, By the fouricenth century this combination of knightly practice and legal

theory had given rise to a formal system of military law, jus militare, the law of
the milites, the Latin word for knights. The enforceability of this law, at least in the
context of the Hundred Years War, needs to be stressed. !> Charges brought under the
laws of arms were assigned to special military or royal courts—the Court of Chivairy -
in England, the Parlement of Paris in France—where lawyers refined and clarified its
precepts in formal pleadings. Knights and, of course, heralds remained the experts in
the laws of arms. Theirtestimony was sought both in defining the law and in applying
it to specific cases, a reflection of the status of jus militare as a body of international
knightly custom. From the fourteenth century on several attempts were made to
record these customs in writing, the most famous being Honoré Bouvet’s Tree of
Battles. 16 Like all medieval lawbooks these were partial and tendentious with a bnas
toward kings. The real hnstory of the laws of war in the Age of Chwa!ry is buried in
the hundreds of court cases brought under it and in the scores of chroniclers’ accounts
of the conduct of actual war, and it is from these sources that Maurice Keen has
reconstructed them. 7 | should not wish to hold Dr. Keen responsible for the views
which follow, but I must aéknowlcdgc the extent of my indebtedness to his rescarch.

The laws of war in the later Middle Ages were constructed on two fundamental
propositions. First, that “soldiering in the age of chivalry was regarded as a Christian
profession, not a public scrvice. Though he took up arms in a public quarrel, a soldier
still fought as an individual, and rights were acquired by and against him personally,
and not against the side for which he fought.” Every knight supplied his own equip-
ment, at his own risk, although horses lost in action were sometimes replaced by his
lord. But a knight supportcd his own squircs, grooms, and other servants, and if
captured, arranged his own release and paid his own ransom. Although nominally in
reccipt of wages from his king or captain, thesc wages did not begin to meet his
cxpenses in war. Rather, he fought becausc his honor as a knight obliged him to fight,
because his lord required his service, and because the profits of successful war might,
with luck, make it worth his while to do so. He fought, however, on his own. He did
not fight as a salaried servant of the public interest. 18

The second proposition, which follows from the first, was that the laws of war
were essentially contractual. Late medieval armies, especiatly in England, were most
commonly recruited by indentures, written contracts sealed first between a prince and
his captains, and then between a captain and his soldiers. These contracts set rates of
pay, length of service, and other conditions of employment. But the analogy between
the laws of war and the laws of contract went far beyond the mechanics of recruit-
ment. War was conceived in law as a kind of joint-stock operation; by serving in the
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war a soldier acquircd a legally enforceable right to a sharc of its profits, gained
chicfly through plunder and ransom. The majority of the cases decided under the law
of arms turned on the proper division of booty between a soldier, his captain, and the
prince under whom they served ‘and for whom they ostensibly fought,

I say ostensibly becausc in the extraordinary confusion which characterized the
Hundred Years War, it was sometimes extremely difficult to tell who the prince was
in whose name the various free companies, local lords, and wandering gangs of out-
right extortionists were in fact fighting. That they fought in the name of some prince
mattered: without princely sanction their war was not a public one, and se by the law
of arms they acquired no legally enforceable title to the ransoms and booty they
captured. ¥ A common man could not simply declarc war off his own bat, help
himself to his neighbor’s cattle herd, and declare them his by the laws of war. In
theory, at least, only a sovercign lord could act in this manner. '

Sometimes, of course, such nicetics mattercd to noone. The mcrcenary compa-
nies who held the papal court to ransom at Avignon in the 1360s sought no public
authority for their actions and lost nothing by its absence. But the principle that legal
title could only be established in a public war mattered enough-that in 1365, a period
of truce between. the kings of England and France, we find one freelancing English

“captain, Jolin Verney, “levying open war as the official licutenant of a Junatic who
belicved himself to be the rightful King of France,” 5o as to continue fighting with at

- least a patina of legality aboutit. As Keen remarks, ‘‘Few, no doubt, and least of all the
victims of his depredations, were much impressed by John Vemey’s claim, but it is
significant that he should have troubled to make it at all.”?®

Public authority mattered; to this extent the {aw of arms did mdced bulld on the
learned traditions of the just war, which required that war be declared only by a

competent authority. In the Middle Ages, however, who was a competent authority to
declare war? Was it only the pope, or perhaps the Roman cmperor? Was it only kings, .
as kings themselves liked to suggest? What then about the duke of Burgundy, who

held his lands from a king and an emperor, but who was in practice a sovereign lord
independent of both? And what too about all the other feudal lords of western Europe,
whose right to resort to violence to scttle their quarrcls was an ancient privilege
attaching to their noble rank? No fully cohicrernit answers were worked out to these
questions during the Age of Chivalry, but in practice the latc Middic Ages witnessed a
gi‘owing de facto monopoly of war-making power being gathered into the hands of
kings and of a few great lords, all of whoni could plausibly claim effcctive sover-
eignty within their lands. Public authority mattered, and by 1500 sovereignty itself
was a far better defined notion than it had been in 1300. But the Age of Chivairy could
never recognize in practice any absolute polarity between public and private warfare,
The realities of power were simply too complex.

Instead, the laws of war distinguished between four basic types of war.2! The
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first, guerre mortelle, also known as Roman war, was “fought by the rules which in
antiquity had applicd in the wars of the Roman people. There was no privilege of
ransom; the conquered could be slain dr‘enslaved." Prisoners could be massacred,
and no distinctions between combatants and m)lii:umbzitzmts applicd. The most com-
mon examples of guerre mortelle were the wars agai_nét"thc Muslims in :Spain and the
Holy Land. Between Christians guerre mortelle was rarc. Only in exceptibnal cir-
cumstances would knights agree to fight other knights under such conditions. It was
too dangerous for all involved and not very profitable cither, since ransoms were
disallowed. But it did happen: the French at Crécy and Poitiers were under orders to
give no quarter, as were Joan of Arc's forces at Orléans. But esscnually, gueire
mortelle assigned to war between Christians the naturc of a crusade against infidels. It
was common chough among Christians, however, for its sign to be universally
known: the display of a red banner or flag by a force meant that it would give no
quarter, take no prisoners, and accept no ransom,??

' Interestingly, this form of war was more common in_civilqc:Onﬂicts, where it
merges with a private legal condition known as “mortal enmity.” Two individualsina
state of mortal enmity were permitted in law to kill each other on sight, if they could;
and in theory, at lcast, no feud was to follow from the resulting murder so long as
the relationship between the two had been publicly declared by visible sq,ns wcll
beforehand.2?

Similar principles opcra!cd with respect to gucne mortelle when it was fought
between a man and his lord. It was presumably on this basis that the French army at
Crécy flew its bloodred banners against the Englisb: Edward III of England was the

_ vassal of King Philip VI of France for Gasi:ony, and yet he had declared himself the

rightful king of France, rupturing the bonds of fidelity which bound him to his lmd

The most dramatic example I know of guerre mortelle in a civil conflict, however, is
the conduct of the battles of Lewces and Evesham in 1264 and 1205, respcctwely,
fought between the forces of King Henry Il of England and his brothcr-in-law, Simon
de Montfort, carl of Leicester.24 Open conflict between the two men had erupted in
1258, when de Montfort participated ina political reform movement that reduced the
king to a figurehcad in his own kingdom. By 1264 their relationship had degenerated
into opch warfare. Dc Montfort began a harrying campaign against the king’s sup-
potters; a truce broke down, the dispute was submitied to the arbitration of the kin gof
France, but de Montfort then refused to accept the king of France’s verdict, and the
harrying resumed again. Finally, on May 12, 1264, the two sides found themselves
drawn up against each other near Lewes. Negotiators passed between them for several
days; de Montfort’s forces were badly outnumbered and he sought such ferms as he
could get from the king. But Henry refused all terms and at this point formally broke
the bonds of homage and fealty which bound him and de Montfort. This formal
defiance (diffidatio) established a state of open and total war between a lord and his
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" man. De Montfort responded by dressing his army in crusader crosses——a significant
gesture in many respects, 2’ but significant in our context because it symbolized his .
army ’s recognition fhat it could expect no quarter from the royalists, as a state of

guerre mortelle now existed between them. This fact was emphasized on the morning
of May 14, when the king’s forces advanced onto the battleficld, “preceded by the

‘banner of the red dragon which portended general death to their enemics.”2¢

Remarkably, de Montfort’s forces triumphed. They were not fighting under con-
ditions 'of mortal war and so took many prisoners for ransom. To the king and his

eldest son, Edward, however, de Montfort immediately renewed his oaths of homage )

and fealty. Their enmity was thus ended, and de Montfort began to rule England with
the king as his puppet. Edward, however, escaped from de Montfort’s custody in the
spring of 1265 and gathered an army. A second battle followed at Evesham between
Edward's forces on the one side, de Montfort-and the captive king on the other. As
they had at Lewes, Edward’s forces fought under the conventions of guerre mortelle,
but this time they were victorious. De Montfort was killed and his body hideously
mutilated. Many of his supporters also were killed on the battleficld, and the king,
now freed from captivity, declared the lands of all survivors to be forfeit. He eventu-

ally relented and permitted the Montfortians to ransom their lands from the royalists

to whom Henry had initially granted thenr2? The conscquences of the battle of
Evesham were thus, in the end, somewhat less than they might have been. Under the
laws of war, however, there is no doubt that the king’s initial jntentions were just
under the conventions of guerre mortelle. Politically, however, they were inadvisable
because they would have made a lasting peace impossible..

Such savagery made a mockery of the international brotherhood of kn;ghthood
and insofar as guerre mortelle could admit of no lasting resolution short of the uncon-
ditional climination of onc force or the other, it was also a deeply unsatisfactory
way for an individual soldier to pursuc the business of war. Far more palatable to all
concerned was the bellum haostile, the open, public war fought between two Christian
sovereigns. Such war was declared by the display of the prince’s regular banner (not
his red one) before his forces, which committed him on his honor to do battle. “From
this momeant on, the laws of war were in force,” and “the common law . . . sus-
pended.” Spoil and plunder were the order of the day, and soldicrs had an absolute
right to sharc in all booty taken. To preserve discipline and guarantce a fair distribu-
tion, the booty was usually gathered centrally and then distributed after the battle to
cach soldicr in accordance with his rank and merit. The precisc customs goveming
the division of spoil varicd from country to country, but everywhere this distribution
created a legally recognized, heritable, and assignable right of property in the cap-
tured objects.?® Military historians have long admired the closc coordination between
English naval forces patrolling along the coast of northern France and the English
land armics pillaging the interior of the country. The admiration is not misplaced; but
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itis worth rcmatkmg that this ﬂcct notonly provided food and supphcs to the army. It
also acted as a kind of floating safe-deposut bcx for the troops, who could be sure that
their loot would get back to their families in England even if they did not survive the
caupaign.2? [n terms of keeping up the morale of his troops, this may not have been
quite as important to Edward ILI as maintaining a stcady supply of beer. But it must
have run a close second; and it points quiteclearly to the central importarice of plundcr
in the conduct of bellum hostile. :

Tl heonsts of the law of arms contmued to msnst onthe :mmumty of noncombatants
from pnllagc: In keeping with the theological traditions established by the Peace of
God, agricultural workers, womnen, children, the elderly, and the clergy were all
supposed to be protected from lootmg In practice, however, neither soldiers nor the
lawycrs and judges who adjudicated the resultmg d:sputes over plunder paid the
sllghtest attention to such immunities. In enemy temtory a soldier could plunder a
peasant or a merchant just as freely as he could an enemy soldier on the claim that all
.su;;h men gave aid and countenance to the opposing army. In the circumnstances of the
Hundred Years War this was not an entircly specious argument; The war did indeed
turn to a large degree on the capacity of each side to mobilize the financial and
military support of its populace in the war effort. Morcover, the effectiveness of the
French military cffort was unquestionably reduced by the enormous destruction
wrought by the armics that pillaged its tcmtory for the better part of a cemury 36

Not all the pillagers were invaders, however. Medicval soldiers were badly paid

when they were paid at all; for most, the booty they acquired and the protection

money they extorted were the most reliable means of support they had while on
campaign. As such, medieval soldiers frequently extorted protection money from
friendly territory as well as hostilc. This was doubly grievous for the peasantry of the
area. Not only were they forced to pay protection money to onc army, but these
payments then laid them open to pillage by the other side on the grounds that such
payments rendered aid and countenance to the opposition. The laws of warin the Age
of Chivalry knew something about theimmunity of noncombatants, though what they
knew they usually ignored. But they knew virtually nothing of the concept of neu-

trality 3t

With rare exceptions combatants in a bellum hostile sought to avoid the uncer-
tain verdict of a pitched battic. God was a just judge, and where battle could not be

“avoided He would render a just verdict. But it was best not to tempt Him or rush Him
1o a hasty decision. For both sides it was usually better to wait. For an invader it was

more profitable to lay waste the countryside, while for a defender it was usually safer
to stand out of the way and wait until one’s opponent had tired himsclf out or fallcn
victim to disease, and so went home.

There were circumstances, however, where different calculations might apply. In
a civil war the countryside both armies were laying waste was, after all, their own,
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and in England particularly this lact forced both sidcsto»war‘d a rapid resolution of the
conflict. As Philippe de Commynes remarked with some astonishment, “If a conflict
breaks out in England one or other of the rivals is master in ten days or less. . . . {I]t

is a custom in England that the victors in battle kill nobody, especially nonc of the -

ordinary soldiers, because cveryone wants to please them. . . . Even King Edward
{IV] told me that, in all the battles he had wen, as soon as he could sense vnctory, he
rode round ordering the saving of the common soldiers.”32

In France, however, English armies sought to avoid pitched battles where they
could, It was generally the French forces that provoked the major battles which

occurred. At Crécy, Edward HiI’s devastation of the countryside, carried out in pursuit

of his claim to be thcAr‘ighvtfu! king of France, had by 1346 brought the legitimacy of
Philip VI's own kingship into scrious question, compelling Philip to give battle, with
disastrous results. At Crécy as later at Poitiers and Agincourt, the overwhelming
numerical advantage enjoyed by the French host over the English forces also encour-
aged the French to force a battle. In all three cases, however, the strategy backfired
and a crushing defeat resulted. No French king would try it again until Francis [ met
the emperor Charles V at the battle of Pavia in 1 525, where, once again, the French
army was destroyed and their king capturcd Pitched battles were drzxmauc but drama
was a poor substitute for policy.
The laws of war governing pitched battles were quite detailed, but they applicd
only to knights and squires, in the later Middle Ages the only two groups capable of
* bearing heraldic insignia. Foot soldiers, archers, miners, engincers, gunners, urban
militiamen, peasant levies, and local volunteers were almost always also presentona
battleficld, but none of these gave any quarter or were given any by the knights. At
Crécy, the French knights literally rode down their own crossbowmien in their charge
against the English linc. At Lewes, the battle was lost in part because Prince Edward
allowed his section of the royal army to chasc and massacre the London militiamen
for hours after they fled the field in revenge for the Londoners” having hurled manure
on Edward’s mother some months before. Common men like the Londoners could not
hold prisoners for ransom under the laws of war, and they were not wealthy enough to
be made prisoners themselves by the knights. Since they could draw no profit from
them, nonnoble soldiers therefore had few compunctions about killing their pris-
oners, as they did at Agincourt and at Aljubarrota, Such conduct was cxpeeted of
them and was rarely if ever criticized. Some forces, like the Swiss pikemen and the
Flemish militias, became notorious for their refusal to take prisoners even when they
fought under captains who could legally do s0.*

Knights, however, were not supposed to kill other knights in a bellum hostile
unless it was absolutely necessary. Instead, they took their noble opponents prisoner
and held them for ransom. No chivalric reproach attached to being captured: captivity
was, rather, an honorable relationship which establislicd immediate bonds of obliga-
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- tory service by a captive toward his master.?# This was part of the reason why great
. noblemen, and especially princes, were so careful to surrender to an opponent of

equal or supcrior rank if at all possible. The Black Prince, that paragon of chivalric
courtesy, acknowledged such expectations by scating his captive, King John Il of
France, in a place of honor above himself at the banquet he gave for his noble
prisoners on the cvening after the battle of Poitiers.5

Captivity was also, however, a form of contract, estabhshed orally on the battle-
field at the moment a victor accepted his opponent’s gauntlet or badge, but quickly
-recorded in writing when the battle was over. In the language of the law, the captor’s

_ actionable interest in the contract was acquxred by the service he performed in saving

his captive's life; the prisoner’s body, in turn, became the pledge for his ransom, “On
this principle, the captor could do anything to a prisoner which might in reason seem
necessary to obtain due payment [of the ransom]. He could keep him under lock and
key, or ¢ven in irons, but he could not threaten him with death, or demand that he do
anything contrary to law or his honour.” Nor could he knock out his teeth with a
hammer, as a subsequent court ruling established. A prisoner dishonorably treated
could defy his captor if he escaped. If recaptured, he would then belong to his new
master and not to his previous onc, Similarly, a prisoner who agreed to an excessive
ransom under threat of death, or who was kept in degrading or dmlgcrous capiivity,
like the knight who counted “cighteen serpents and other reptiles” in his prison cell,
could contest the validity of his agreement in the court of his master’s lord, provided
that be survived the mistreatment. 6 It is a mark of the extent to which the interna-
tional laws of chivalry were acknowledged by the medicval nobility that a mistreated
prisoner could expect to get such a case heard at all,

- A prisoner en parole gave his word that, if released, he WOuld pay his rénsdm——-
this is, indeed, the origin of our English word parole—and it was on his word alone,
and the scaled contract of ransom he left behind, that he was released. Until his
ransom was paid, a paroled prisoncr remaincd a noncombatant with the same immu-
nities as other noncombatants. He also remained bound to return to his captor if
summoned, his personal obligations to his captor’s service overriding all other alle-
giances, including those to his king or captain. If a paroied prisoner defaulted on his
obligations or failed to pay his promised ransom, his captor had two alternatives. He
could bring suit in the appropriate court of chivalry, usually that of his captive’s lord,
as he would for any other breach of contract; or he could formally dishonor the
defaulter’s arms by suspending them publicly from his horse’s tail, for example, or
hanging them upside down at a tournament or court. “Such an insult was deadly,” and
could be used also to punish other breaches of knightly faith, such as the sacking of
churches, flight from battle, rape, arson, or the breaking of a solemn pledge.37 Until
the reproach was removed, a knight publicly dishonored in this way was banned from
association in any knightly cndeavor. In the international world of late medieval
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chivalry, news of such reproaches traveled quickly. Not every defaulter was thus
brought to justice, but of what legal system can it be said that it was mvanably
effective? .
Such were the rules of war pertaining to bellum ho\nlc between knights. Rarely,
however, did the fortunes of war turn decisively on the outcome of a pitched battle.
The English won all four of the pitched, decisive battles of the Hundred Years’ War, at
" Crécy, Poitiers, Ndjera, and Agincourt. But they lost the war, which tuned instead on
the outcome of hundreds of individual sieges. The laws of war govemed sieges, 100,
but they were completely different from those which applied 1o open battle. 38 A sicge
began when a herald went forward tbdcmand that a town or castle adn_m the besieging
lord. Mif the town agrcéd, this constituted a surrender, and the lives and property of the ‘
townspeople would be protected. If the town refused to surrender, however, this was
‘regarded by the besieging' lord as treason, and from the moment the besieger’s guns
were fired, the lives and property of all the town's inhabitants were therefore forfeit.
“Women could be raped, and men killed out of hand. All the goods of the inhabitants
were regarded as forfeit. If any lives were spared, this was only through the clemency
of the victorious captain; and spoliation was systcmatic.” Strictly speaking, the
resulting sicge was not an act of war but the enforcement of a judicial sentence against
traitors who had disobeyed their prince’s lawful command. In strict law, therefore,
the town and all its goods belonged to the king, who granted them to his troops.
k These laws of siege presented the captain of a besieged garrison with a terrible
dilemmia. If he resisted, he was sentencing the entire population of the town to death;
but if he surrendered without resnstmg, the lord from whom he held the town would
treat this too as treason, and the hves and property of the townspeople would be
similarly forfeit to him, Carcful captains of gamsons therefore often made written
contracts with their lords specifying exactly how long they were obliged to hold out
under siege. With the besieging force a captain could then seek to negotiate a condi-
tionz] sarrender: if relief from his lord had nx amrived by the time specified in his
 erty of the lownspeople would be protected. Heroic captzins held om uyway, butthe
risks they ran WeTe epommous. When Edward I} finally captured Calais in 1347, be
spared the lives of the townspeople who survived the siege, but he expelled the entire
population of the town. Henry V did the samalHarﬂeu‘r
- Siege warfare was thus something of a special case, and | have therefore cate-
gonwd it as a third form of warfare, nexmer guerre mortelle nor bellum hostile. There

was also a fourth form of war, guerre couverte, “covert war,” the private war between i
two feudal lords who held their lands from the same sovereign.3® By the law of amms
one could kill one’s enemies in such a war, but plunder, ransom, and burning were all,

in thecxry, prohibited. Nor could one fly one’s banner, a sign restricted to ?ublic war,
Only a battlc cry cstablished allegiance in a guerre couverte, and no legal rights could -
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be established to any captured property. The attraction of attaching one’s plrivatc"
disputes to a public causc was therefore enonimous. So long as war lasted between the
kings of England and France, all a local lord had to do to turn his privatc war into a
public one was to substitute the king of England’s battle cry for his own. The king
himself would in all likclihood know nothing at all about his new allics. They
reccived no wages or other formal recognition from him; they wore no uniform and
adopted no distinctive livery beyond their own. Inno sense did they fi ght for England.

~ But they did fight for the king of England, and that was enough to give their private

war the public character which rendered ransom, arson, and plunder legitimate,
Itis no wonder thatin such a world the suppression of private warfare should have
been difficult and that atrocities should have been common. The law of arms was an
intcrnational law, but not in the sense that it regulated the conduct of warring nations.
Rather, it was designed to protect the rights of the individual soldiers who joined the
fighting wherever they might choose to fight. But “the principle . . . that any sort of
hostile act requires sovereign authority” to sanction it slowly gained ground during
the fifteenth century, and by the sixteenth century it had triumphed across most of
Europe.40 To share in plunder a soldier now had to have his name ehrolléd on the
official muster lists of an army; and as the costs of war rose ever higher, only kings and
a few other great lords could afford to maintain such a force. The growing military
irrelevance of heavily armored cavalry also contributed to the declining importance of
Jus militare in its medieval sense. The knights did not disappear, however, anymore

- than did the nobility. Instead, they became officers in the new national armies of the

late fifteenth century, and what had been a chivalric cdde éf military conduct was
thereby transformed into a code of conduct for officers toward other officers—which
insome sense, of coursc, it had always been, In this regard the laws of war in the Age
of Chivalry are the dircct ancestors of the Geneva Conventions on the treatment of
prisoniers, not fenst in'the distinctions drawn at Geneva between the treatment of
captive officers versus enlisted men. We may count this as onc of their successes.

Their failures arc also instructive: their complete ineffectiveness in protecting non-
combatants, in Ilmmng weaponry, and in protecting the common soldler from indis-
criminate slaughter. On the failures of the laws of war in the Age of Chivalry,
however, we should not be too harsh. For in the very areas in which chivalry failed to
timit war, all succccdmg systemns of international law have also failed to limit cffec-
tively the conduct of war by soldicrs and nations. 1 am prepared to believe in the
prospect of a better system than the onc described here, But I have not yet secn it in

practice.
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