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SUMMARY:

Certification marks have played and contituplay an important role in the product safetyfoomity as-
sessment process. ... The development of the NRddgram has had a significant impact on the U.Sfaromty
assessment system and the use of product ceitificaarks because it established mandatory reqeinesrior
products used in the workplace and designatedieestio participate in the process. ... For exiamipere is no
governmental regulation requiring that a typicalcélical household appliance obtain a third-paetification
mark before it may be sold at a retail store. And, where there is not a strong consumer or siglterest, the
manufacturer typically decides whether to purswalpct certification and, if so, the types of céctifion marks that
would be most beneficial to the sale of the product Both of those allow the manufacturer to f'siglclare” com-
pliance with the essential requirements and affex©E marking without third-party intervention. ..At the very
minimum, and absent any accreditation path or pastnp, the certifier of choice will need to beatd help the
manufacturer submit the product to the desiredyeatid obtain the desired certification mark. ...

TEXT:
[*414]

Introduction

Certification marks have played and continue &y@n important role in the product safety conféyrassessment
process. These marks are often the end resultefgxe product testing and evaluation, and theyest® demon-
strate to a consumer or user that the product demgbr example, with industry standards, as deiterd by the
owner of the certification mark. nl1

The process of demonstrating that a product complith applicable, specified requirements is kn@srcon-
formity assessment. n2 The standards or requirenievidlved in the conformity assessment process lmegyrod-
uct specific or may pertain to specific phenomemad @over many types of products. n3 Ongoing chatigshave
occurred in product conformity assessment systamarious countries throughout the world have ingathe role
of certification marks. As a result, use of cectfion marks has changed and the number and typearks has
increased. It remains to be seen, however, whatldiple certification marks displayed on a prodwilt lead to
consumer confidence or confusion. Ultimately, teecpived value of these product certification maries/ not
sustain the high costs of obtaining them.

This Comment explores the changes that have oaturngroduct certification marks as a result of rregula-
tions that govern their use. Part | outlines thiiniteon of certification marks provided in the Laam Act. Part Il
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describes the nature of conformity assessmentatgns and explores the role of certification mafkart 111 fo-
cuses on how changes to conformity assessmenttamsd in the United States and Europe have imgdabgerole
of certification marks.

[*415] Part IV continues to examine some of thespand cons of the increased number of differerttfiz
cation marks in use from the perspectives of prochanufacturers and users. Part V then suggedtsetpalatory
legislation and market preferences will continuétive the importance of certification marks onguwots and that
the increased number of certification marks maynaaiessarily benefit manufacturers or consumers.

It is certain, however, that manufacturers willfaew regulations governing how products are desigpro-
duced, and discarded. Products must meet theskatiegs before they are allowed to be put up fée gaany giv-
en country. From both an economic and legal petsggadt will become even more imperative for maamtiirers to
have a global compliance strategy in place to ensompliance with applicable regulations, selectibthe "right”
certification marks, and an efficient path throulgh entire conformity assessment process.

|. Certification Marks Defined

Certification marks in the United States are ajueitype of mark and perform a different functioonf that of
traditional trademarks. n4 They have even beenribestas "special creatures” of trademark law.mfatt, certi-
fication marks and trademarks are mutually exckisand if a mark is used as a certification symibaknnot be
registered as a trademark. n6 The Lanham Act deftmeterm "certification mark" as follows:

Any word, name, symbol, or device, or any comborathereof [that is]
(1) used by a person other than its owner, or

(2) which its owner has a bona fide intention tonmiea person other than the owner to use in coroenand
files an application to register on the principagister established by this chapter, to certifyaegl or other origin,
material, mode of manufacture, quality, accuracygtber characteristics of such person's goodsmwices or that
the work or labor on the goods or services wasopeidd by members of a union or other organizati@n.

[*416] Certification marks are different fronattemarks in that they are not used by the ownenanhdsed to
identify and distinguish goods or services of ang party. n8 They are instead used on the goodseamites of
others to provide a visible guarantee that thoselg@nd services meet standards set by the owlee certifica-
tion mark. n9 This function of certification mar&arries with it the responsibility of strict contiaf the use of the
mark. n10 A certification mark owner must compltwétrict standards of enforcement and controilufato do
so can affect the registration process and the dsvrights in the mark. n11

Certification marks are able to be registered

in the same manner and with the same effect asaatemarks, by persons, and nations, States, rpafit@s, and
the like, exercising legitimate control over the as the marks sought to be registered, even thaogpossessing
an industrial or commercial establishment. n12

Subject to limited exceptions, when registeredtfeaation marks are entitled to the protectioyded for
trademarks. n13

A. The UL Mark

Certification marks used to certify a charactariet characteristics of a product are the focuthisf Comment. An
example of such a mark is the UL mark of Underwsiteaboratories, Inc. (UL). n14 For many years,.ld@sum-
ers have relied on the assurance of UL that, amtimgy things, electrical equipment complies with fafety stan-
dards that UL sets. n15 The process for obtainitaaization to use the UL mark on a product ietdetned by
UL and involves product testing and follow-up suteace. n16

A manufacturer that desires to use the UL mark product must submit representative samples oftbduct
to UL for evaluation and [*417] testing. n17 Whityie evaluation and testing are completed and Uiclcaes
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that the samples comply with its standards, thelyebis eligible for listing with UL and able tosgilay the UL
mark. n18 By affixing the UL mark to its producésmanufacturer agrees to ensure that the prodaotsaoe to be
manufactured in compliance with the applicable déads and that the UL mark will not be displayecooducts
not in compliance. n19

In order to control use of the mark and ensurefiitate manufactured products also conform to thaieable
safety standards, UL requires that the manufacemtar into a follow-up service agreement with WR0 The fol-
low-up service agreement provides for a periodép@ttion program whereby UL's field inspectors wisit manu-
facturers that produce UL listed products. n21 Wéetnspector discovers a product bearing the Utkrieat does
not comply with the requirements, the inspectordiathorization to hold shipment of the product uthig issue is
resolved with UL or to remove the UL mark from fmduct. n22

For many years, the UL mark of safety on produas,vior the most part, the primary choice for mantfrers
wishing to have products tested and certified fetgastandards for the U.S. market. n23 For readstissed in
Part Ill of this Comment, that is no longer theecas

B. Competition from New Certification Marks

Today, manufacturers desiring to obtain certifarafor products to be marketed in the United Staitve many
choices for certifiers, and UL has many competitoggt Moreover, certifiers today issue marks no418] only
for product safety, but also for other phenomert @18 emissions and immunity, functional safetg, @mpliance
with the standards of other countries. n25 Examplegher product certification marks include tharks of FM
Global's FM Approvals unit, Intertek's ETL SEMKOvidion, Canadian Standards Association (CSA), Ngért
national, and TUV Rheinland of North America, In@6 Each organization offers several types of foemtion
marks that signify compliance with various phenoamand standards used in other countries. n27

The increase in the number, type, and uses oficatibn marks can be attributed in part to charigegobal
product safety and conformity assessment regukatio®8 These regulations generally dictate thessagproduct
must go through to be used or sold in a certairketan29 In turn, certifiers that participate ie$le steps to support
manufacturers of products who desire to place mizdon the market have had to adjust the procedaoréssuing
their certification marks and for controlling theeuof the marks. n30

[*419] Changes in product regulations have, imsaases, given rise to many new certification mamB1
While certifiers and manufacturers are challeng@t the new regulations and competition from newtifieation
marks, consumers are now confronted with undergigniie meaning and intent of the marks on the petsdthat
they purchase. Manufacturers and consumers alikeberaefit from a better understanding of the gdreoacept of
conformity assessment.

[I. Conformity Assessment Regulations in General

"Conformity assessment is defined as a "demoistrétat specified requirements relating to a patdprocess,
system, person or body are fulfilled." n32 In etiverds, it is the process that helps to verifyt th@roduct is in
compliance with a given set of requirements. THendisn seems straightforward, but it can invoivany steps
and can vary depending on the type and intendedfus@roduct. n33 Granting use of a certificatioark is typi-
cally the final action of a certifier once the stép the process have been completed. n34

At its most basic level, conformity assessment ive® evaluating a product's construction, testiggroduct
in relation to applicable requirements, and engutimough proper follow-up that the product conéado comply
with those requirements throughout its life. n35a8more complex level, conformity assessment caml\ve man-
datory reviews by a specific group of third-paréytdiers and an approved quality production sysfenthe prod-
uct being certified. n36

[*420] The flexibility of the process with resgdo manufacturers' options varies with the typerafduct
involved and nature of the regulatory system inténget country. n37 For example, the process fedioal prod-
ucts may be significantly more involved than thegass for a typical household electrical applian88. Such dis-
tinctions, as in this example, are generally duga¢onature of the application; the nature of tleglival application,
where medical products are often in direct contdttt patients or even used on patients invasiwtilstates a more
involved assessment process.
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With respect to the nature of the regulatory syswasme countries have chosen to allow for a systais
largely voluntary, while others have chosen to isgstrict regulations on certain types of produthe U.S. regu-
latory system, for example, is largely voluntaryhwthe U.S. government intervening primarily whia hature of
the product demands it or when the product is usedrtain environments, such as the workplace.Tt89regula-
tory system in the European Union, in contrastegulated by directives that impose requirementgroducts be-
ing placed in the European Union market. n40 Thism@ent will explore the impact of the U.S. and Ew@an Un-
ion regulatory systems on certification marks imt P&

Manufacturers today are faced with often compleplations that affect their products, and they havéde
range of certification marks to consider. Chooghmgy"right" mark or marks for a product involvesabzing the
applicable regulations and customer needs of eackansought and applying the most efficient, aiftetive
means of obtaining the desired marks without, hapefrepeating steps in the process. n41 Forfeadi careful
monitoring of conformity assessment systems is 21§4 necessary to ensure that they meet the reqgeires for
participating in the process and issuing the geatiion mark. n42

In today's global market, manufacturers and cersfface difficult challenges in interpreting resgidns and
determining market desires in order to particigatecessfully in the process with desired produxifistion
marks. Many of the certification marks availabldag are a result of the changes that have occunris process.
Part Il of this Comment will explore the specifibanges in product certification marks in the WhiBtates and the
European Union.

[ll. Use of Certification Marks and the Impact oighges in Conformity Assessment Regulations

A. Focus on the United States

Product certification in the United States is &dygvoluntary in that it involves voluntary standarn43 In other
words, demand for certification in the United Ssaitelargely driven by the private sector; this Wdonclude, for
example, the consumer, user, or seller of a pi€eguipment. n44 There are, however, product categand en-
vironments that the U.S. government has choseegalate through a mandatory process involving miamnga
standards and certification. n45 For products neered by these areas of interest, the systemstandards re-
main largely voluntary. n46

Two primary areas where product certification igvant are the focus here: the workplace and i ar-
ketplace.

1. Product Certification in the Workplace

Products used in the workplace in the United State generally subject to Occupational SafetyHeath Ad-
ministration (OSHA) regulations and certificatio7 To help regulate products that are used [*428]the
workplace, OSHA established a program on April 11288, to accredit "nationally recognized testirgplatories"
(NRTLs). n48 The program, which is part of OSHAIlsdbtorate of Science, Technology, and Medicinepgaizes
private sector institutions as NRTLs. n49 An NREsentially determines whether specific productstrapplica-
ble safety standards to provide assurance thagdrtfgucts are safe for use in the U.S. workplac8.®@értain prod-
uct categories, including electrical equipment,ehbgen designated by OSHA as requiring NRTL apptostare
they may be used in the workplace. n51

The development of the NRTL program has had a fsgimit impact on the U.S. conformity assessmertesys
and the use of product certification marks becdtusstablished mandatory requirements for produsésl in the
workplace and designated certifiers to participatde process. n52 In fact, the establishmentRTNs by OSHA,
under the direction of the Department of Labor (DQOkas essentially "pushed along" by a claim braumytthe
certifier, Met Laboratories, Inc. (MET), againsetthen Secretary of Labor, Robert B. Reich. n53 MET the
claim seeking to enforce the terms of an agreeimetteen it and the DOL that involved establishirigMl accre-
ditation procedures and eliminating provisions thajgested two of MET's competitors, Underwriteabdratories
(UL) and Factory Mutual (FM), were uniquely quadiias NRTLs. n54

In 1973, the DOL developed regulations pursuatih¢oOccupational Safety and Health Act intendeeéstab-
lish procedures for the certification of NRTLs. nbbe regulations were not implemented immediateltythe DOL
did issue standards for testing of equipment agdested that the work could only be completed byadd FM.
n56 As a competitor of UL and FM, MET found thippaprance of governmental preference unacceptaiieUh
was already one of the [*423] oldest and largesting institutions in the United States as wellikkely being
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the most widely recognized. n58 The implicatiorngareing UL's unique status under the DOL regulationuld
only help strengthen UL's reputation among its @ustrs.

After several more attempts to enforce the agre&maT succeeded in 1987, and the court directed®L
to complete the work within 120 days. n59 The D@leted the references to UL and FM and createdinee-
work for certifying labs as NRTLs in 29 C.F.R. 809160

OSHA's NRTL accreditation program allowed certifioa institutions to compete free from governmepta-
ference. n61 As a result, new players in the g¢eatibn system, including foreign-based testing eedification
organizations, applied and were granted NRTL stat68 Today, there are eighteen NRTLs that have heere-
dited by OSHA, n63 and manufacturers of productslius the workplace have many options when seekirngr-
tify products to meet OSHA requirements. Moreoweainufacturers now have more certification markaito
help meet consumer demands. n64

2. Product Certification in the Marketplace

Certification of products for consumer purchasehmUnited States is generally voluntary from aegomental
perspective because it involves voluntary standan@s For example, there is no governmental reiguiaequiring
that a typical electrical household appliance abtathird-party certification mark before it may $ad at a retail
store. n66 Rather, the retail store and consuneetyaically the driving force [*424] behind themiand for cer-
tification marks in the U.S. marketplace. n67 Awthere there is not a strong consumer or sellerdaatethe manu-
facturer typically decides whether to pursue prodectification and, if so, the types of certifimat marks that
would be most beneficial to the sale of the produ68

Prior to the advent of the NRTL program, the UL knamls probably the certification mark most wideged
and recognized by manufacturers and consumergctrieal products. n69 With the advent of the NRifbgram,
new certifiers, including foreign-based certifidoecame able to apply for NRTL status from OSHAest products
for use in the United States. n70 As a result, rfaturers of electrical products now have many naomtions for
certifiers and certification marks. n71

B. Focus on the European Union

The conformity assessment system in the Europegonthas undergone major changes over the pastytwears
that have impacted the use of certification mank® The now well-recognized CE marking affixed togucts sold
within the European Union was born out of effodteate a single internal market in Europe. n#h4lwith the
development of the CE marking, new legislation fuather changed [*425] the status and use offt@tion
marks throughout the European Union. n74

Prior to 1957, the countries of Europe were dividgdarriers that not only slowed the economic smeial
progress of the region, but did not allow for bakghtrade and fair competition. n75 In acknowledgtnoé these
issues, six countries formed the European Econ@oiomunity under the 1957 Treaty Establishing theogean
Community to encourage the development of a simgggnal market. n76 The differences that existedrg these
European countries gave way to shared laws designemote harmonization, the free movement ofdgoand
the removal of barriers to trade. n77 By 1985, hamwethis internal market concept had still not lyeén fully rea-
lized. n78

Recognizing that barriers still existed, the Euanp€ommission drafted a White Paper in 1985 edtiflem-
pleting the Internal Market. n79 This document atially called for further progress by outliningveeal hundred
legislative proposals, identifying time frames émmpletion of those proposals, and setting a gbebmpleting
implementation of the single market by Decemberl®B2. n80 The Single European Act of 1987, amenthia
Treaty Establishing the European Community, conedittlembers to the White Paper goals and to the d#68d-
line. n81

[*426]
1. The New Approach

A major element of the single internal market gffeas ensuring that the technical harmonizatiovegang
products adequately addressed diverging nationhhteal standards and regulations within the Euaopgéommu-
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nity. n82 As such, the European Community adogtedXouncil Resolution of 1985 on a New Approachéch-
nical Harmonization and Standardization (New Appt)an83

The New Approach established four key principlé$:products placed in the European Community market
need to meet a minimum set of essential requiresregttout in the directives to benefit from freeveraent within
the European Community, (2) technical specificagiorierpreting essential requirements are provided harmo-
nized standards, (3) application of the harmonizedther standards is voluntary, and (4) produttoimpliance
with the harmonized standards benefit from a prgdiom of conformity with the corresponding essdntguire-
ments. n84

Essential requirements are based on the princfgdeotection of the health and safety of usersrofipcts in-
cluding consumers and workers. n85 The requirenmaaispertain to specific hazards associated wiloduct,
such as flammability or electrical and mechanicalfomctioning, or may refer to the product or iexformance,
including design, construction, and manufacturingcpsses. n86 The harmonized standards containyarttech-
nical specifications to aid in meeting the esséntiquirements of the directives. n87 Overall, stendards offer a
"guaranteed level of protection with regard to¢lseential requirements established by the diretivi88 With
respect to conformity assessment, the New Apprpaavided "flexibility ... over the entire manufadng process"
so that it could be "adapted to the needs of ezdikidual operation." n89

[*427]
2. The Global Approach

Following the establishment of the New Approacid # address the needed specific conditions foformity
assessment, the European Community completed theo@d&Resolution of 1989 on a Global Approach tonfoo-
mity Assessment (Global Approach). n90 This essaklil modules for the various phases of confornsisgssment
and criteria for applying the modules and for deatqng bodies that operate within the modules. 94 modules
vary depending on a product's state in the devetmpmrocess (whether in the design, prototypeulbpfoduction
stage), the type of assessment involved, inclubdoth the type of approval and quality assurance the entity
responsible for the assessment, such as the maumgiaor a third party. n92 The various levels offormity as-
sessment are as follows: (1) manufacturers' intelesign and production control; (2) third-partpéyexamination
combined with manufacturers' internal productiontonl activities; (3) third-party type or designaemination com-
bined with third-party approval of product or pration quality assurance systems, or third-partylpod verifica-
tion; (4) third-party unit verification of desigmd production; and (5) third-party approval of fgllality assurance
systems. n93 Significantly, the Global Approaclastablished and called for use of the CE marki@d.

3. The CE Marking

The CE marking is essentially the end visible Itemod symbol of the New and Global Approachesciioa with-
in the single internal market of the European Unitdb A CE marking placed on a product symbolibas the
product conforms to all applicable Community prasis and that conformity assessment proceduresliese
applied and completed. n96

[*428] With respect to Community provisions, t8& marking indicates that the product complies with
essential requirements of applicable New Approadctives. n97 With respect to conformity assesdrperce-
dures, the CE marking indicates that the produstpies with the procedures provided for in the agatlle New
Approach directives as governed by the modulefosit by the Global Approach. n98 In other wordg New
Approach directives set out the minimum essengiglirements a product must meet to benefit from fnevement
within the Community as well as the options for foomity assessment as provided by the Global Apgroa99

Because the CE marking ensures to products theédne¢o move within the Community, Member States may
not restrict the placing on the market or puttingpiservice CE marked products. n100 In turn, mactufers are
obligated to place the CE marking on products cedéay directives before placing the products omtlagket or
putting the products into service within the Comium101

Application of the CE marking to a product also gatly involves developing a declaration of confidym
stating the manufacturer's name and location, ger of the product, applicable directives apglieechnical
standards applied to demonstrate compliance witleisential requirements of the applicable direstiand signa-
tures of the manufacturer and a designated augttbit resides within the Community. n102 Techniéiaumenta-
tion in support of the declaration of conformitg@must be developed and maintained by the manuécn103
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For many types of products, the Global ApproacHaonity assessment modules require interventioa Nb-
tified Body at certain stages in the process betfoeeCE marking may be applied. n104 Notified Bediee respon-
sible for carrying out the third-party tasks mamdilby the procedures. n105 Notified Bodies aresasseby the
Member [*429] States to confirm technical compets independence, impartiality, and integrity, anelsub-
ject to regular surveillance in accordance wittsthprinciples. n106 Manufacturers have the chdiwehich Noti-
fied Body to select so long as the Notified Bodg baen designated to operate under the specifiegumes appli-
cable to the given product. n107

Notified Bodies are assigned an identification nemfor use when involved in the process. n108 kanple,
where the module involves third-party assessmeptaduction quality, the manufacturer chooses afiddtBody
from a list of designated Notified Bodies for thask and is required to place on the product thatification num-
ber of the chosen Notified Body after the CE magkiml09 Manufacturers are also permitted to afflxsequent
marks on the product, such as certification marksyided that the additional marks do not creat#ugion with
the CE marking and do not reduce the legibility gisibility of the CE marking. n110

Prior to the development of the New Approach amd@E marking, national legislation in Europe gelgra
dictated the conformity assessment rules for argpreduct. n111 It was difficult and costly to sglbducts within
the European Community because different natiagghirements for product certification frequentlgueed dup-
lication of tests and compliance with differentrstards that often necessitated product design elsasmd the need
for multiple certification marks. By focusing orctenical harmonization and standardization and atigvfor flex-
ibility in the process, the New Approach, completrerby the Global Approach, allows products freesement
within the European Union while still mandatingttiizose [*430] products meet basic essentialirements
related to matters of health, safety, consumeregtimn, and environmental protection. n112

Manufacturers now have access to the European triayldemonstrating that their products comply wité
essential requirements of the directives and pipttie CE marking on their products. n113 Wherenieth re-
guirements once varied from country to country,Nlesv Approach mandates development of harmonizattiards
that are presumed to conform to the essential rexpgints. n114 Compliance with the harmonized staisda vo-
luntary; however, the presumption of conformitywibhe essential requirements element is encouragdmeo so.
n115 In addition, under the Global Approach manuigss have a choice as to the method of conforaggess-
ment specified in the applicable directives. n1b@ Tesulting CE marking allows products to movelfravithin
the European Union without the need - from a reigwyaas opposed to market perspective - to obtaitipfe na-
tional certification marks. n117

4. Reflections on the New and Global Approaches

Europe recently celebrated the twentieth annivgrsiithe New Approach in an international confex@held on
November 30, 2005. n118 In his closing speechealtiegation, Gunter Verheugen, Vice-President®Buro-
pean Commission responsible for Enterprise andsingudescribed the successes of the New Approaditam-
mitment to continue to use it as a role model textended into areas beyond the safety of indligtréaducts. n119
He also acknowledged existing deficiencies in tleevMpproach. n120 Namely, it has not assured aistemns vis-
ible level of confidence in the marketplace that leal to  [*431] unequal implementation in the Mesn States.
n121 In some industry sectors, the New ApproacHdfasonsumers and users doubting the validityeaide of
the CE marking. n122 Believing that the basic témnafthe New Approach still stand, the Commissiommitted
itself to review the areas where the New Approaahtheen deficient and ensure that it is properplémented in
the future. n123

For many types of products, demonstrating compéamith the essential requirements and methodsmdbco
mity assessment may be completed exclusively byndweufacturer. n124 For certain products thatef@mple,
have greater hazards associated with them, a pliry-Notified Body is required to intervene in fhr@cess. n125
In such cases, the identification number of theiftéak Body is placed after the CE marking on thedarct. n126
Even where Notified Body participation is requiretgnufacturers need choose only one Notified Bodyte par-
ticular product or hazard covered. n127 In otherdspit is not necessary to involve a Notified Bdidym each
country where the product will be sold. n128

In addition to the regulatory requirements mandatethe directives, manufacturers must also addresket
pressures from sources that include, for exampleswumers or users concerned with [*432] naticedifica-
tion marks. n129 Similar to the desire exhibited!sy market in the United States for the UL magtjanal mar-
kets within the European Union may desire certiftzamarks from local testing and certification angzations.
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n130 For example, even with the New Approach aeddB marking in place, there may still be a strimogl de-
sire for particular regional certification marksathwere likely in existence prior to the New Apprhand CE
marking. n131 However, even where national cedffan marks remain, the formerly divergent natiaeahnical
standards have been replaced by harmonized stanaanadated by the New Approach. n132 In other waodhe
extent that manufacturers may still need to sedilomal certification marks to satisfy market reguirents, they can
obtain those marks using harmonized technical stalsdand, therefore, one product design. n133

IV. Pros and Cons to the Resulting Changes in the df Certification Marks

In the United States, OSHA's NRTL program hasvadid certification institutions to compete withohéthint of
governmental preference to UL that existed preouel34 As a result, many new certifiers, incluglthose that
are foreign-based, have pursued NRTL status. n1&&ufhcturers today can choose certifiers other thato, for
example, obtain better service, lower costs, @atisfy a market need. In addition, foreign-bas&TNs can often
provide certification for other countries of intst@s well as for the United States. n136 Withatheition of the
new NRTLs, manufacturers may find differences mearof expertise that might influence the decisiochoose a
certifier. Indeed, because new certifiers withetiét capabilities, expertise, and accreditatibage become
available locally in the United States, the [*433)rocess of choosing a certifier has now becogifggantly
more complex to the extent that a global strategyeeded.

Such a strategy should include consideration ofithekets of interest, the conformity assessmentiregpents
in those desired markets, and whether a third-patijfier is needed. Consideration of the cemifieapabilities
and areas of expertise is also important and matibn from several certifiers may be requiredatisfy both regu-
latory and market demands of the countries of @#ielOSHA's accreditation of NRTLs provides newifieation
options for U.S. manufacturers that need to megiirements in the United States as well as in atbantries.
n137 As a result, manufacturers will need to dgv@imper strategies to help choose the "right'iftgation marks
and obtain those marks in the most efficient manner

In the European Union, changes in the conformisgasment process have also led to many more catitifin
options and the need for a comprehensive stratel8 The strategy will need to address the New éagin regu-
latory requirements, including the applicable dirgxs, available conformity assessment options,velmether Noti-
fied Body participation is required. In additionanufacturers must be mindful of market desirestemnine
whether additional national certification marks aeeded. Finally, manufacturers will need to deteemvhich cer-
tifiers can offer needed Notified Body assistaneavall as any desired local certification marksatisfy both reg-
ulatory and market requirements.

The New Approach drastically changed the certificatandscape in the European Union offering presitree
market access throughout the European Union basedrapliance with a minimum level of essential iegments.
n139 But with the increased flexibility provided the New Approach comes increased responsibilittherpart of
manufacturers to accurately apply the legislatiat tovers their products. Conformity assessmeatiegfies will
need to account for new legislation as well. Thal gothe same as for those selling products irtiiiéed States: to
choose and obtain the "right" certification mankshie most efficient manner while complying withapplicable
regulatory requirements and satisfying market detean

[*434]
V. The Future of Certification Marks

The future of certification marks will be influesat by both regulatory legislation and market pesfees, depend-
ing on the country of interest and the conformigessment environment operating in that countrggion. In the
United States, competition between the NRTLs witiease as certifiers position their companiesawoige global
certification marks through local service. New NRSTWith new certification marks may continue to agpfer
some time, particularly if foreign-based certifiarg to provide U.S. certifications to their locaktomers. As a
result, manufacturers and consumers located ibttied States will be faced with an increasing namtf certifi-
cation mark options with consumers and users degidhat marks, if any, are important to them inphechase of
a particular product.

In the European Union, even with the creation ef@Et marking as the certification passport to theopean
market, certification institutions will remain iha form of legislative-based Notified Bodies thalphin the CE cer-



Page 9
11 Marq. Intell. Prop. L. Rev. 413, *

tification process as well as issuers of certifamamarks of national origin that help manufactarereet market
demands.

In many other parts of the world, certification ke&already have a strong presence either as maydatu-
latory-type marks similar to the CE marking or atuntary and more market-driven marks that are gy local
consumers and users as necessary if the prodiacbéswell-received. For example, China has formealia safety
license system requiring manufacturers to obtanChina Compulsory Certification (CCC) mark befpreducts
may be sold in China. n140 Products that are régailaut that do not have the CCC mark may be heltlibtoms
in China and manufacturers may be subject to pesat141

A. Choosing the "Right" Certification Mark

Choosing the "right" certification mark for a giveroduct in the future will involve many factonsdawill call for
a comprehensive strategy. Some certification maikde required before the product may be legathd, while
others will be required to satisfy the market. $tnd applicable legislation like the OSHA requirarte European
Union directives, or China's safety license systglhnhelp to reveal what certification marks arguéed by law to
sell products.

[*435] Conformity assessment may require a tipiedity certifier to participate in the process toe purpose
of such things as testing the product, assesssgmufacturer's quality assurance system, or d@tisygethe prod-
uct in a routine follow-up examination.

Once the regulatory requirements have been exairinednarket demands need to be considered because
tification marks driven by regulatory requiremewifi allow legal access to a market of interest, imay not nec-
essarily help sell the products. The UL mark isumthry from a regulatory perspective for consumedpcts sold
in the United States. n142 Nevertheless, manyl itéities and consumers continue to look for thenhark on
products before they purchase. n143 With compatitiom the many new NRTL certification marks, howeuhe
demand for the UL mark may ultimately be diluted. & example, Wal-Mart recently added MET and ETL
SEMKO to its list of approved certification marksdaalternatives to the UL mark. n144

In the European Union, the CE marking is requiredmmst products in order to place the product emtlarket.
However, consumers may still look for more estdiglts local marks, such as the VDE mark in Germtre/BSI
mark in the United Kingdom, or the IMQ mark in {tah145 Continued demand for local marks in theogaan
Union may be particularly true for product categerwhere the CE marking may be applied withoutiateyven-
tion from a third party.

To illustrate, under the New Approach, the avadatdnformity assessment options generally deperttieon
type of product or hazard being regulated. n146eample, a typical household electrical appliasaenerally
covered by the Low Voltage and EMC Directives. nB&th of those allow the manufacturer to "self-dee! com-
pliance with the essential requirements and afffex©E marking without third-party intervention. 81%his prac-
tice allows the greatest flexibility in conformigsessment. However, in such cases, the consusaoeal proof
[*436] from an objective source that the produetsviruly evaluated and tested, leaving a rathetyeimpression
of the meaning of the CE marking on that produchevé a CE marking on this household appliancedsrapanied
by a VDE, BSI or IMQ mark, for example, the consumas proof from an objective third party that greduct has
been evaluated, tested, and deemed to comply witlicable standards. n149

Conversely, where greater hazards are associatbagiarticular product either by its nature oemtted use,
the available conformity assessment options tylyicabndate third-party intervention, for examptjrtitially ex-
amine the product's construction or to test thelpch n150 An electrical medical device coveredheyMedical
Devices Directive typically must be evaluated khied party before being sold. n151 In such casesCE mark-
ing is followed by the designated number of theifiat Body that performed the evaluation. n152 Pphechaser of
the equipment has visible proof by virtue of theifiied Body number that the medical product hasbiested by
an objective third party. The fact, however, theg €CE marking is merely accompanied by a numbédikgly
leave the purchaser wondering which Notified Bodyfgrmed the testing. Therefore, the demand faalloertifi-
cation marks on products with elevated hazards epayinue with the visible end result being a CE kiray ubi-
quitously accompanied by a Notified Body number daslired local certification marks.

With the regulatory and market dimensions fullykaed, the next step in the strategy is to obtaéndesired
certification marks in the most efficient manneraically speaking, this involves choosing a diertibased on a
number of factors: (1) the location of the certifie proximity to the manufacturer's engineeringdtions, (2) ca-
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pability of issuing a large portfolio of certifigah marks, (3) expertise in a given product tyge,cost for testing
and certification, and (5) project evaluation coetign times.

From the certifiers' perspective, meeting custodenands will involve creating a strategy equaldmplexity
to that of the manufacturers. Often certifiers participate in a regulatory scheme [*437] by afiteg proper
accreditations. However, when customers desire qitieate certification marks, the certifiers wikked to develop
strong partnerships with other certifiers whereagheorganization's test data is accepted by ther édh issuance of
the other's certification mark. The goal of thetifier is to be able to transparently provide abkided certifications.
At the very minimum, and absent any accreditatiathpr partnership, the certifier of choice willedeto be able to
help the manufacturer submit the product to thér@@®ntity and obtain the desired certificatiorrkna

B. Standards Harmonization

Two additional noteworthy issues will also imp#e future of certification marks: standards harization and
mutual recognition agreements (MRAS). First, stadslfarmonization activities continue to prospeotighout the
world with the goal of producing one standard tbatccepted everywhere for a given product. n158 gbal is
highly desirable to manufacturers because it ismoiinpossible to have one product design wheralatds from
different countries technically conflict.

However, where a harmonized global standard dosg e multiple certification marks representirane
pliance with the same harmonized standard addealywalue to the product? Should there be one btartfica-
tion mark for all products? However desirable sadtheme may seem to some, it is not likely imtker future for
several reasons.

From a regulatory perspective, governments contioweeate new mandatory marks, such as the CEimgark
in Europe and the CCC mark in China. For electicatiucts, both marks can be used to indicate damg# with
IEC-based harmonized standards that are used adsewhthe world. n154 Yet manufacturers must goubh
each [*438] conformity assessment process arixl@dich mark even where, for example, the prodastiieen
certified to the same harmonized standard andesaarthird-party certification mark from anotheucty.

From a voluntary perspective, local certificatioarks like the UL mark continue to be desired in sanarkets
by entities, such as local inspectors, retailard, @nsumers. In cases where the manufactureroag to pursue
certification to a harmonized standard from anottie L, for example, ETL SEMKO, the customer stilaynde-
mand the UL mark even though UL would apply the sdwarmonized standard.

As an example, a laptop computer is covered byémmonized standard IEC 60950: Safety of Infornmatio
Technology Equipment. n155 This standard is usemlifhout the world to test and evaluate informat@shnolo-
gy equipment. Certainly, there are national dewrstiin this standard to account for, such as tfierdnces in a
given country's electrical infrastructure; howebe overall requirements for product constructiod performance
are the same and any national deviations may bieeddyy a single test laboratory. Neverthelesgpéctl laptop
computer today has dozens of certification markgoproduct nameplate, all certifying to basicalg same stan-
dard.

As more standards become harmonized, countriestheless continue to concurrently mandate useedf th
own certification marks and markets continue to dedhlocal certification marks; thus, manufactuemesleft
chasing certification marks that essentially mdendame thing and are paying high annual fees totanathe use
of those marks. Regulatory marks will likely sumriunless legislation is otherwise revised. Voluntaarks driven
by market influence will continue so long as constsrand users see value. However, where a prodoatpiate
has dozens of certification marks, will consumerd asers continue to see a distinction? Will mactufers con-
tinue to pursue multiple marks?

[*439] Itis likely that industry sectors will gl for continued standards harmonization activitesl market
forces will drive the reduction of the number oftifeers whose certification marks are seen as igesglundant.
Time will tell as to whether, for example, the pEved value of the UL mark will sustain the higtstsoof obtaining
it.

C. Mutual Recognition Agreements

The second noteworthy issue is the fairly recenetbpment of MRAs between nations to promote igtonal
trade in regulated products. n156 MRAs facilitatrket access by providing easier access to othattges' con-
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formity assessment procedures. n157 This is acdshaal by each country designating Conformity Assest
Bodies (CABSs) that can test and certify accordmthe other country's requirements. n158 For exantpé MRA
between the United States and European Communisrsapecific product sectors, one of which isteiea
safety. n159

In Europe, electrical products are generally coddrgthe Low Voltage Directive (LVD). n160 In thenlted
States, electrical products used in the workplaeecavered by subpart S of 29 C.F.R. §1910. nl6detthe MRA,
manufacturers in the United States that wish teeHawal access to the conformity assessment proesduder the
European LVD may seek the help of local certifitat have established CAB status under the MRA2n116der
the electrical safety annex, CABs in the Unitedetanay act in the same manner as designated étbBfdies
under the LVD. n163 Conversely, manufacturers iropa may seek the help of local CABs that haveinbth
OSHA NRTL status. n164 CABs in Europe can test eding to U.S. requirements and issue a certificati@mrk as
an NRTL. n165

[*440] While local access to another country'sfoomity assessment procedures may provide somefiben
MRAs do not address differences in regulatory clemsdetween the partnering countries. In the Uriitades,
product certification is governed by OSHA throupk NRTL program that addresses products used in the
workplace. n166 Products may be sold in the Uriiiedes without any certification at all, and custormlemand
will often dictate what certification marks are ded. A European CAB may obtain NRTL status andeis&iown
NRTL mark to allow a European-based manufacturgaio entry to the U.S. market. n167 However, & thS.
market demands to see a UL mark on the productjrgpiegal entry to the United States does littiethe manu-
facturer.

Conversely, electrical products in the Europearodmire governed by the LVD, which allows manufastsir
to self-declare that the essential requiremente baen met and affix the CE marking to the produb88 Thus, the
manufacturer in the United States, unlike the mactufer in Europe, does not generally need to saek third
party to gain access to the European market. Thed,).S. manufacturer may be confronted with simitarket
issues should the European market desire certditatarks in addition to the CE marking. Howevac&use the
regulatory climates between the United States andge are different, the CABs in Europe appearrtehmore
obstacles to confront than do the CABs in the UhB¢&ates. The MRAs ultimately may increase thelabls list of
certifiers and certification marks, but it is quesable as to whether those marks will become dblsr

Conclusion

Manufacturers and consumers today are faced withaeasing number of certification mark choicasarily
because of changes in product conformity assesssget@ms in countries throughout the world. Newl&iipns
have produced new certification marks, and mardetels have continued to demand familiar marks. fesalt,
products often display a dozen or more certificgatitarks, and consumers are faced with having tgpdecthis
growing number of marks. In facilitating and infdng consumer decisions about product selectioninitreasing
array of certification marks potentially creates’441] more questions and confusion among consumaitser
than fostering consumer confidence.

Is product certification an important factor to &ytb consumer? As the UL mark that once stood alane
products becomes lost in the sea of new certiicatnarks, how long will it or any other mark holayandividual
strength in meaning for the consumer? Moreovethasneaning of individual certification marks beasiluted,
how will this impact the manufacturer that is fatde do more with less in today's "lean-driven" iemwment?

Product testing and certification organizationsidbhave a history of providing a fast, customesrfdly, rea-
sonable cost path through the certification pracélese organizations have also not had a sounefstatiding of
how manufacturers view the role of product cerifion within the product design and developmentess. Per-
haps competition from new certifiers that work witlanufacturers will drive some certification magkgay. Con-
sumers will ultimately decide what is importanthem and manufacturers will choose certifiers graition them-
selves under the regulatory regime to meet the ddma

Standards harmonization is a positive initiativerfanufacturers because having one product dels&drcan
be used throughout the world is critical in todayst-driven, value-conscious environment. Howerenre and
more products may soon carry dozens of certificati@rks that essentially mean the same thing. feriedation-
ships between certifiers and public MRAs may heliuce repetition of certain aspects in the configrassess-
ment process, such as product testing. This, snobe a cost and time saving benefit to manufastukowever, it
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is not likely that MRAs will help reduce the numhmrcertification marks manufacturers need to peducts. On
the contrary, MRAs will probably increase the numbledesignated certifiers and certification marks.

The increase in the number and use of certificatianks will continue to cost manufacturers and asafcon-
sumers. Manufacturers will need to be ever motigatit in creating a global strategy to monitor tagjans that
govern how a product is designed, produced, ambdesd, wherever it is sold. The strategy will alsed to ac-
count for market pressures that mandate volunkaecg] certification marks if the product is to b®dssuccessfully.

Finally, manufacturers will need to find an effistgath, from both a cost and time perspectivebtain the
certification marks of value that satisfy both tegulatory and market requirements. Competitiord4p] among
new certifiers may help pave the way but not withedditional pressure from manufacturers. Whileuotidn in the
number of certification marks may not be a reality time soon, a comprehensive conformity assedsstrategy
will help in choosing the "right" marks for now.

Legal Topics:
For related research and practice materials, sefollowing legal topics:
International LawAuthority to RegulateGeneral OvewTrademark LawConveyancesGeneral OverviewTrademar

LawSpecial MarksCertification Marks

FOOTNOTES:

nl. Underwriters Laboratories, Inc. issues the Wrkrafter products successfully undergo an evalua-
tion according to UL standards. See Underwritetsoratories, Inc., Frequently Asked Questions: Stbmi
ting Products, http://www.ul.com/fag/submitting.ttftast visited Apr. 5, 2007).

n2. See American National Standards Institute, éditation Services Overview,
http://www.ansi.org/conformity assessment/overvxeftview.asp x?menuid=4 (last visited Apr. 5, 2007)

n3. The European Union Directive on Electrical Fopént Designed for Use Within Certain Voltage
Limits has a list of associated product standaettged to electrical safety (Low Voltage Directiv€puncil
Directive 2006/95, 2006 O.J. (L 374) 10; Commisdg@mmmunication in the Framework of the Implementa-
tion of Council Directive 73/23, 2005 O.J. (C 284)The European Union Directive on Electromagnetic
Compatibility has a list of associated standards ithlate to such phenomena. Commission Commuaircati
in the Framework of the Implementation of Coundidative 89/336, 2005 O.J. (C 246) 1.

n4. See 3 J. Thomas McCarthy, McCarthy on Tradesnankl Unfair Competition §19:91 (4th ed.
2005).

n5. See id.

n6. See id. §19:94.

n7. Lanham Act 845, 15 U.S.C. 81127 (2000).

n8. See Terry E. Holtzman, Tips from the Tradentatamining Operation, 81 Trademark Rep. 180
(1991).

n9. See id.

nl10. See id.
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nll. See id.
nl2. 15 U.S.C. §1054.
nl3. Id.

nl4. See Holtzman, supra note 8, at 182. See dndralerwriters Laboratories, Inc. Homepage,
http://www.ul.com/ (last visited Apr. 5, 2007).

nl5. See sources cited supra note 14.

nl6. See Underwriters Laboratories, Inc., Freqyeftked Questions: Submitting Products, supra note
1 (describing the UL product submittal process).

nl7. See id.
nl18. See id.

n19. For a description of what happens after tgsdinJL, see the overview of UL follow-up services
provided on the UL Web site. Underwriters Labori®srinc., Frequently Asked Questions: Follow-Up-Se
vices, http://www.ul.com/fag/followup.html (lastsiied Apr. 5, 2007).

n20. See id.
n21. See id.
n22. See id.

n23. UL has been testing products since 1894, @aatover twenty billion UL marks appear on prod-
ucts. See Underwriters Laboratories, Inc. Newsroabaut UL,
http://www.ul.com/media/backgrounders.html (lastited Apr. 5, 2007) [hereinafter UL Newsroom]. feor
detailed historical perspective on the origin ofddrwriters Laboratories, Inc., see Harry Chase iBrgaA
Symbol of Safety 1-23 (1923).

n24. UL's competitors include, for example, FM Glhbntertek (ETL SEMKO), Met Laboratories, Inc.
(MET), and the Canadian Standards Association (CSA)

n25. For example, the certification organizatiobVIRheinland of North America, has a portfolio of
testing services that includes testing for elecagnetic compatibility (emissions and immunity) dadc-
tional safety as well as testing for general prodadety. See TUV Rheinland of North America: Pretdu
Testing, http://www.us.tuv.com/ product testingémchtml (last visited Apr. 5, 2007).

n26. See CSA, http://www.csa.ca/Default.asp?languBgglish (last visited Apr. 5, 2007); FM Global,
FM Approvals, http://www.fmglobal.com/approvals/deft.asp (last visited Apr. 5, 2007); Intertek ETL
SEMKO, http://www.intertek-etlsemko.com/ (last w&d Apr. 5, 2007); NSF International,
http://www.nsf.org/international/about en.asp (listted Apr. 5, 2007); TUV Rheinland of North Annea:
Certification Services, http://www.us.tuv. com/décation services/index.html (last visited Apr.Z)07).
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n27. For a comprehensive description of the sesvdcel marks offered by each organization, see
sources cited supra note 26.

n28. For example, in the United States, the Océnpait Safety and Health Administration (OSHA)
created the Nationally Recognized Testing LaboyaNRTL) program, which paved the way for new cer-
tifiers to become accredited to test products & in the workplace. See OSHA Directorate of Sa@enc
Technology, and Medicine: Nationally RecognizedtihgsLaboratory,
http://www.osha.gov/dts/otpca/nrtl/index.html (lagited Apr. 5, 2007) [hereinafter NRTL].

n29. See Am. Nat'l Standards Inst., National Canftyr Assessment Principles for the United States
(2002), available at http://public.ansi.org/ansi on
line/Documents/News%20and%20Publications/Links%20in620Sto ries/INCAP.pdf. The American Na-
tional Standards Institute (ANSI) is a private, pmfit organization that administers and coordipdte U.S.
voluntary standardization and conformity assessmegstem. ANSI Overview, http://www.ansi.org/about
ansi/overview/overview. aspx?menuid=1 (last visitgut. 5, 2007). ANSI's mission is to enhance bbth t
global competitiveness of U.S. businesses anduhéty of life in the United States by promotingdafaci-
litating voluntary consensus standards and confgrasisessment systems and safeguarding theiriigtegr
See id.

n30. For example, in the United States, the NRTdgpam has specific requirements that an applicant
for NRTL status must meet before NRTL status magiaated. 29 C.F.R. §1910.7 app. A (2005).

n31l. See NRTL, supra note 28.

n32. See ANSI: Understanding the Benefits of Acitagidn, http://www.ansi.org/ conformity assess-
ment/accreditation programs/benefits.aspx?menu (st visited Apr. 5, 2007).

n33. The conformity assessment system in the Earopion, for example, is based on a set of mod-
ules that represent the various phases of the noitfoassessment process. The modules applicalale to
given product vary with the type of product andoagsted hazards involved. Generally, when a proiduct
considered to be more hazardous, the complexityeo€onformity assessment process increases. Sae Co
cil Decision 93/465, 1993 O.J. (L 220) 23.

n34. See Underwriters Laboratories, Inc., Freqyefhtked Questions: Submitting Products, supra note

n35. See id.

n36. See Council Decision 93/465, supra note 33 #werking example, the European Union Directive
for Equipment Designed for Use in Potentially Exgil@ Atmospheres requires that the product be submi
ted for review to a competent third party, knowradsotified Body. In some cases, the Directive atso
quires that the manufacturer maintain an approwedity production system. See Council Directive®4/
1994 O.J. (L 100) 1.

n37. See Council Decision 93/465, supra note 33.

n38. In the European Union, for example, medicatipcts are covered by a number of directives that
have complex conformity assessment proceduresvimgthird-party Notified Bodies. See, e.g., Colinci
Directive 93/42, 1993 O.J. (L 169) 1. Conversely$ehold electrical appliances are covered by tve L
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Voltage Directive (LVD) that has less complex canidy assessment procedures because it does not
mandate intervention in the process by a NotifiedB See Council Directive 2006/95, supra note 3.

n39. For example, OSHA mandates that certain ptsduhen used in the workplace, must meet stan-
dards of safety as determined by an NRTL. 29 C.§1R10.303 (2005).

n40. For a general overview of the new and gloppt@aches to conformity assessment in the European
Union, see Enterprise and Industry: New ApproadBl&bal Approach, Conformity Assessment, Legisla-
tion & Standardization, http://europa.eu.int/comntéeprise /newapproach/index en.htm (last visited. A,
2007).

n41. Repeating steps in the conformity assessnmenégs, such as having to perform the same or simi-
lar tests on a product twice, can lead to excessideunnecessary costs and lengthy delays in gettn
product to market.

n42. OSHA, for example, has many criteria for aditieg NRTLs. See supra note 30 and accompany-
ing text.

n43. See Geraint G. Howells, The Relationship Betweroduct Liability and Product Safety - Under-
standing a Necessary Element in European Prodability Through a Comparison with the U.S. Position
39 Washburn L.J. 305, 309-10 (2000) (discussingdheof voluntary standards in the United States).

n44. Id.

n45. For example, the federal government reguthtesigh entities such as the Food and Drug Admin-
istration (FDA), which regulates medical produetsd the Federal Communications Commission (FCC),
which regulates electromagnetic emissions of prtsduc

n46. See Howells, supra note 43.
n47. See supra note 39 and accompanying text.

n48. See 29 C.F.R. §1910.303 (2005); NRTL, supta #88. Note that OSHA has three options to dem-
onstrate that electrical equipment is acceptabtbhenwvorkplace. Obtaining NRTL approval is one opti
under the definition of "acceptable." See 29 C.BF210.399.

n49. See 29 C.F.R. 81910.7 app. A; NRTL, supra B8te
n50. See NRTL, supra note 28.

n51. Electrical equipment is included within thepe of OSHA's mandate. See 29 C.F.R. §1910.303;
see also supra note 39 and accompanying text.

n52. See supra notes 30, 39 and accompanying text.
n53. Met Labs., Inc. v. Reich, 875 F. Supp. 304 @D. Md. 1995).

n54. Id. at 306.
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n55. Id.
n56. Id.
n57. See id.

n58. UL has been testing products since 1894, @aaytover twenty billion UL marks appear on prod-
ucts. See UL Newsroom, supra note 23.

n59. See Met Labs., Inc., 875 F. Supp. at 306.
n6o0. Id.

n61l. By deleting the names of UL and FM in the OS#t@&ndards and establishing workable NRTL ac-
creditation procedures, NRTLs were able to pardi@gequally in the NRTL program. See generally id.

n62. For example, both the CSA and the multiple Tésities have foreign-based company headquar-
ters. See OSHA: Current List of NRTLs, http://wwsha.gov/dts/otpca/ nrtl/nrtllist.html (last visitégbr. 5,
2007).

n63. Id.
n64. Each NRTL issues its own certification mankmg customers many certification mark options. Id.
n65. See Howells, supra note 43.

n66. This is provided that the product is not rated by government entities, such as the FDA or.FCC
The NRTL requirements cover products intended && in the workplace. See 29 C.F.R. §1910.303 (2005)

n67. Industry often complies with voluntary start$ato, in part, help defend product liability claim
and to use as a marketing tool. See Howells, supea43. Wal-Mart, for example, recently added VT
ETL SEMKO to its list of approved certification nkar See Intertek ETL SEMKO: Retail Acceptance,
http://www.intertek-etlsemko.com/portal/ page? pdgd4,79564& dad=cust portal& schema= CUST
PORTAL (last visited Apr. 5, 2007); Met Laboratariénc.: Retail Acceptance,
http://www.metlabs.com/pages/safety. htmi#WALMARast visited Apr. 5, 2007).

n68. See Howells, supra note 43.
n69. See UL Newsroom, supra note 23.
n70. See OSHA: Current List of NRTLs, supra note 62

n71. 1d.
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n72. See Commission Guide to the Implementatiddigctives Based on the New Approach and the
Global Approach, 7-8 (2000) [hereinafter EC Guidsiilable at
http://europa.eu.int/comm/enterprise/newapproagisiiati on/guide/document/1999 1282 en.pdf (desugib
the goal of creating a single internal market bg.[3d, 1992).

n73. Id. Some would argue that the CE marking tsancertification mark because it is affixed by the
manufacturer through a process of self-declaraifaronformity with the applicable European direesy
Others would argue that the CE marking is, in faatertification mark. This Comment's conclusioresraot
impacted by the issue regarding the classificatioime CE marking so the matter is not addresseahyn
depth for purposes of this analysis.

n74. See Council Decision 93/465, supra note 38d@ming the modules for the various phases of the
conformity assessment procedures and the rulebdaaffixing and use of the CE conformity marking,
which are intended to be used in the technical barmation directives); Council Resolution of 21 Beder
1981 on a Global Approach to Conformity Assessme®®0 O.J. (C 10) 1 [hereinafter Global Approach
Resolution]; Council Resolution of 7 May 1985 oNew Approach to Technical Harmonization and Stan-
dards, 1985 O.J. (C 136) 1 [hereinafter New Appndaesolution].

n75. Treaty Establishing the European Communitg,. 43, Nov. 10, 1997, 1997 O.J. (C 340) 3.
n76. See id.

n77. See Case 120/78, Rewe-Zentral AG v. Bundespudverwaltung fur Branntwein (Cassis de Di-
jon), 1979 E.C.R. 649 (holding that products legatlld in one country should be able to move freely
throughout the European Community).

n78. See Commission White Paper on Completingrttegrial Market, at 1-2, COM (1985) 310 final
(June 14, 1985), available at http://europa.ecomim/off/pdf/1985 0310 f en.pdf.

n79. See id.

n80. See id.

n81. Single European Act, Feb. 17, 1986, 1987 (Q.169) 1.

n82. See EC Guide, supra note 72, at 7.

n83. New Approach Resolution, supra note 74.

n84. See EC Guide, supra note 72, at 7.

n85. See id. at 27.

n86. Id.

n87. See id. at 28.

n88. Id. at 7.
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n89. Id. at 8.

n90. Global Approach Resolution, supra note 74.Jlobal approach was eventually completed by
Council Decision 90/683, which was amended by Cecision 93/465. Council Decision 93/465, supra
note 33; Council Decision 90/683, 1990 O.J. (L 388)

n91. Council Decision 93/465, supra note 33 (camogrthe modules for the various phases of the con-
formity assessment procedures and the rules faafthéng and use of the CE conformity marking, i
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n92. See id.

n93. Id.

n94. See id.; Council Decision 90/683, supra néte&obal Approach Resolution, supra note 74.

n95. See EC Guide, supra note 72, at 44.

n96. See id.
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tive 93/42, supra note 38.

n100. See Council Decision 93/465, supra note 337 .a

n101. Id.

n102. See id. at 26-27; Council Directive 93/68s.a2-13, 1993 O.J. (L 220) 1, 2-22 [hereinafter CE
Marking Directive].

n103. See Council Decision 93/465, supra note 88n€il Decision 90/683, supra note 90; Global Ap-
proach Resolution, supra note 74.

n104. See sources cited supra note 103.
n105. See EC Guide, supra note 72, at 36.
n106. Id.

nl107. Id. at 41.
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n108. See Council Decision 93/465, supra note 333 aEC Guide, supra note 72, at 46.

n109. The Medical Devices Directive (MDD), for exaley may require that a Notified Body assess and
monitor the manufacturer's production quality syst€ouncil Directive 93/42, supra note 38. The manu
facturer may choose to work with an appropriateifiéot Body designated under the MDD. See id.; bist
Notified Bodies Under Directive 93/42: Medical Dess,
http://www.obelis.net/Services/MDD/MDD-notified%26ty.pdf (last visited Apr. 5, 2007) [hereinaftesLi
of Notified Bodies: Medical Devices].

n110. See Council Decision 93/465, supra note 337 .a

nl1l. As an example, compliance with the now umti&erman Appliances Safety Act (GSG) was
mandatory prior to the New Approach. The GSG hag Ineen replaced by the Appliances and Product
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Technical Work Equipment and Consumer Products &P&tp://www.vde.com/Allgemein
en/Informationen/News/Testing+and+ Certification/
2004-Oeffentlich/GPSG.htm?SmartNavigation=c3a8d#52-4810-9a55- c9bcf9207ea3 (last visited Apr.
5, 2007).

nl12. See EC Guide, supra note 72, at 7.

n113. Id. at 44.

n114. Id. at 27-28.

n115. Id. at 29.

n116. Id. at 31-34.

n117. See Council Decision 93/465, supra note 33627.

n118. See European Conference on the 20th Anniyeo$dhe New Approach,
http://europa.eu.int/comm/enterprise/newapproashagaproach ¢ onference en.htm (last visited Apr. 5,
2007).

n119. Gunter Verheugen, Vice-President, Europeanr®a Responsible for Enter. & Indus., Closing
Speech at the European Conference on the 20th Arsaiky of the New Approach 6 (Nov. 30, 2005),
http://europa.eu.int/comm/enterprise/newapproadh/prheu
gen %20speech %20anniversary %20naga.pdf.

n120. Id. at 4.
nl21. Id.
nl22. Id.

n123. The Commission issued a communication on igihg the Implementation of the New Approach
Directives on May 7, 2003. That communication stdatee Commission's determination to "strengthen the
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foundations of the system of free movement of gandsnticipation of an enlarged European Union."
Communication from the Commission to the Councd #re European Parliament Enhancing the Imple-
mentation of the New Approach Directives, at 3-OM(2003) 240 final (May 7, 2003). The Commission
called for an initiative to clarify the meaningtbe CE marking and to promote its accurate reptatien to
consumers and users. Id. at 13. Following that comication, the Council issued a resolution invitthg
Commission to propose appropriate initiatives i filblds of conformity assessment and market sllianeie.
Council Resolution of 10 November 2003 on the Comication of the European Commission "Enhancing
the Implementation of the New Approach Directive®)03 O.J. (C 282) 3.

n124. In such cases, the manufacturer is respenfsibkevaluating and testing the product in accocda
with the applicable requirements, assembling therteal documentation, preparing a declarationoofc
formity, and affixing the CE marking. See Councitdative 2006/95, supra note 3; Council Directive
89/336, art. 10, 1989 O.J. (L 139) 19 (regardirggitarmonization of the laws of Member States nedatd
electromagnetic compatibility).

n125. See Council Decision 93/465, supra note 337 .a

n126. See supra note 109 and accompanying text.

nl27. See supra note 126.

n128. See supra note 126.

n129. Examples of national certification marks uttd the marks of VDE in Germany, BSI in the Unit-
ed Kingdom, and IMQ in Italy. See BSI, http://wwitglobal.com/en/ (last visited Apr. 5, 2007); IMQ,
http://www.imgq.it/portale/index.jsp?code=513 (laitited Apr. 5, 2007); VDE, http://www.vde.com/vge
en/ (last visited Apr. 5, 2007).

n130. See sources cited supra note 129.

nl31. See supra note 129.

n132. See New Approach Resolution, supra notertieall.

n133. Id.

n134. See Met Labs., Inc. v. Reich, 875 F. Supg, 306 (D. Md. 1995).

n135. See OSHA: Current List of NRTLs, supra nd@e 6

n136. The German-based TUV Rheinland of North Agzecan issue certification for the United States
under its NRTL status as well as the TUV mark thatell-recognized throughout Germany. See TUV
Rheinland of North America: Certification Serviceapra note 26.

n137. See OSHA: Current List of NRTLs, supra nde 6

n138. See EC Guide, supra note 72, at 7-8.
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n139. Id.

n140. See China's CCC Mark: A Guide for U.S. Exgathttp://www.mac.doc.gov/ Chi-
na/Docs/BusinessGuides/cccguide2.htm (last vigied 5, 2007).

nl41. Id.

nl42. See Howells, supra note 43.

n143. See supra note 67 and accompanying text.

nl44. See supra note 67 and accompanying text.

nl1l45. See BSI, supra note 129; IMQ, supra note YPE, supra note 129.

n146. See Council Decision 93/465, supra note 337 .a

nl147. See Council Directive 2006/95, supra no€@jncil Directive 93/42, supra note 38; Council Di-
rective 89/336, supra note 124, art. 10; see alpragext accompanying notes 38, 124.

n148. See Council Directive 2006/95, supra not&djncil Directive 93/42, supra note 38; Council Di-
rective 89/336, supra note 124.

n149. See BSI, supra note 129; IMQ, supra note YPE, supra note 129.

n150. See Council Directive 93/42, supra note 88;aso List of Notified Bodies: Medical Devices,
supra note 109.

n151. See sources cited supra note 150.

nl52. See EC Guide, supra note 72, at 41.

n153. For example, the International Electroteciin@mmission (IEC) is a global standards writing
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basis for developing national standards. The haizedrstandards under Europe's New Approach are
IEC-based, and in the United States many UL stalzdaave already been harmonized with IEC standards.
See IEC: Mission and Objectives, http://www.iecatiout/mission-e.htm (last visited Apr. 5, 2007k aéso
Commission Communication in the Framework of thelementation of Council Directive 73/23, supra
note 3; UL's Standards for Safety Standards Cataltg;//ulstandardsinfonet. ul.com/catalog/ sttisca
frame.html (last visited Apr. 5, 2007).

n154. See Commission Communication in the Framewbtke Implementation of Council Directive
73/23, supra note 3; IEC: Mission and Objectivepra note 153; UL's Standards for Safety Standa@eds
alog, supra note 153. Chinese GB standards ugbe i@CC mark system are and will continue to bethas
on IEC standards. See U.S. Government Export R&xglorting to China: Frequently Asked Questions on
CCC Mark Issues, http://www.export.gov/china/expaytto china/CCC FAQ.asp#q?2 (last visited Apr. 5,
2007).
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n155. See Int'l Electrotechnical Comm'n, InternaicStandard: Information Technology Equipment -
Safety (2005), available at http://domino.iec. cbpew/info iec60950-1[ed2.0]b.pdf.

n156. See, e.g., Agreement on Mutual RecognitiomvBen the European Community and the United
States of America, U.S.-EU, Dec. 1, 1998, Hein's &V 5464 [hereinafter Agreement on Mutual Recog-
nition], available at http://ts.nist.gov/Standafelebal/upload/ US-EU MRA Final Version 1998.pdf; @n
cil Decision 1999/78, 1999 O.J. (L 31) 1.

nl57. See Agreement on Mutual Recognition, art. 2.
nl158. Seeid. art. 7.
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n160. See Council Directive 2006/95, supra note 3.
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nl62. See EC Guide, supra note 72, at 36.
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